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THE PRESIDENT (Hon Clive Griffiths) took the Chair at 2.30 pmn, and read prayers.

MOTION - SWAN SHIRE

By-laws - Removal of Materials
HON R.G. PIKE (North Metropolitan) [2.35 pm]: [ move -

That the by-laws relating to the removal of materials made by the Shire of Swan,
published in the Gazette on 23 December 1988 and tabled on 4 April 1989 be, and are
hereby, disallowed.

With a great deal of reluctance I have determined to proceed with this motion because I am
aware of the excellent work and the excellent report that has been brought down by the Joint
Standing Commnittee on Delegated Legislation. I understand that the members of that
committee will probably, quite properly, vote against my resolution. I decided to bring this
matter to Parliament as a consequence of my research as a parliamentarian; it has not been
submitted nor discussed in the party room. My personal conviction is that any law that
clearly sets out the denial of individual rights is one that ought not to be passed. The question
resolves into two pans; firstly, the denial of individual rights which clearly exist within the
by-law; and, secondly, the question of trees in the Shire of Swan which have been the vehicle
through which an individual can have his or her individual rights denied.
The terms of reference of the Joint Standing Committee on Delegated Legislation read, in
pail -

It is the function of the Committee to consider and report on any regulation that:

(b) unduly trespasses on established rights, freedoms or liberties;

(d) unduly makes rights dependent upon administrative, and not judicial,
decisions.

The problem is that the report states that the shire has had no cases and will not implement in
future the power that it is seeking. The report states -

In this instance the Committee has received written assurances from Swan Shire that
the powers under the bylaws have never been invoked to require removal of trees and
that removal of a tree would only be required if it were shown to be diseased,
dangerous or noxious. The Committee is satisfied that the way in which the Swan
Shire exercises its discretion does not trespass unduly on personal rights and liberties.

Since this was not a matter of great moment, nor a matter of great emergency, in regard to the
Swan Shire, and particularly since it has been argued - a proposition with which I have
agreed in the past - that the existing by-law made under section 202 of the Act gave the
power to remove trees, I felt it really was a non-issue. However, according to my subsequent
research, that is not the case. The previous by-law does not give the power to remove trees.
This Parliament should not forsake principle for expediency. The Liberal Party is not a true
party unless it stands up for the rights of the individual. In this place, we are the trustees of
the rights of individuals. We would be as effective as a water pistol if we did not disallow
this proposition. I believe in less governiment, not more government; we govern best by
governing least. We are too fond of government; we have too much of it, and we let it
interfere too much with our own affairs. One of the problems we have as members of
Parliament, and as a society generally, is that this issue highlights society's contradictory and
often hostile attitude to those who would refuse to accept wrong or injustice. In theory we all
believe it is right to overturn a wrong. However, in practice, when somebody speaks out, he
or she is often viewed with suspicion or dismissed as obsessive or someone to be ridiculed or
reviled. The more one pushes, the more people do not want to know.



The real issue, therefore, is that we are facing today a decision on a quite reasonable
proposition put forward by the Joint Standing Committee on Delegated Legislation. I notice
the committee very clearly identified with my thoughts on the matter when I quote it as
follows -

The referral was prompted by the Hon R G Pike's concern that the powers exercisable
under the bylaws could be used arbitrarily in the absence of an opportunity for appeal,
thus possibly infringing the rights and liberties of individuals, and that the power
conferred by the bylaws to require removal of trees is unfettered.

Since the committee agreed with the proposition that I put forward, the only question is one
of remedy. Those who will seek to argue against my proposition would say that section
202(b) on page 195 of the Local Government Act clearly gives the council the power to do
precisely that which the by-law allows it to do. My view is that, as a member of this
Parliament, we are not now debating an amendment to the Local Government Act. We have
before us an opportunity, as members of this upper House, to allow or disallow a by-law.
Based on that section I think it is incumbent upon every member of this House when he sees
indlividual's rights being assailed in this way, albeit by a quite apparent fair-minded
bureaucracy moving in sequence, that he ought to reject it. The argument against it would be
that, since section 202 gives the council the power to do it, is it not a non sequitur, if one
likes, to reject it? The answer to that is: It is not. The next question is: Why is it not? The
answer to that is: Because we have before us the by-law and not the Act. I imagine that,
should the House decide to support my proposition, the Minister for Local Government, with
due dispatch, will seek an amendment to that Act to provide that which the terms of reference
of the Standing Committee on Delegated Legislation set out. These are quite clearly set out -

It is the function of the committee to consider and report on any regulation:

(b) unduly trespasses on established rights, freedoms or liberties;

(d) unduly makes rights dependent upon administrative, and not judicial,
decisions.

Should members of this Legislative Council be owners of vacant land within the Shire of
Swan, the local authority may willy-nilly, by simple resolution of the council, as a
consequence of a report from Mrs Brown or Mrs O'Brien or from someone who does not like
the cut of one's jib or something else, resolve arbitrarily to order the removal of trees from
one's property. Should that be carried, one has no fundamental tight of appeal whatsoever.
Those words bear thinking about. We are allowing the legislative process to continue that if
we support this proposition.

I repeat that members will have some question in their minds. They will tell me that they
have spoken to the shire which is being reasonable about it. I put it to them that it is not the
business of a body which makes laws to be talking to individual local authorities, including
port authorities or any other authority that has the power to make a by-law, each time a law
comes before us which we think is wrong. Council will say that it will not do anything about
it, it never has, and what is more, it is unlikely to use the by-law anyway. That begs the
question: Why have the law in the first place? Be that as it may, it is incumbent upon us to
reject the law.

I could say that, at the time we are proposing to plant more trees or at the time that the
environmentalists with whom I identify are proposing the greening of Australia, is it not
passing strange that we allow a law to allow a local authority to destroy trees and give the
landowner no redress?

I do not regard myself as an a la carte liberal; that is, a dilettante who can pick up a policy
here and reject it there. The question before us is very clear. Will we, as an accountable and
authoritative House of this Parliament, allow a law to be passed which will permit a local
authority, on its determination - almost whim - to impose a penalty on a landowner in regard
to getting rid of trees, without the owner of the land having a right of appeal? HeI will have
no court to which he can appeal, bearing in mind that the Act allows it. However, we are not
discussing the Act; we are discussing the by-law. I ask the House to support the motion.
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HON PETER FOSS (East Metropolitan) [2.46 pm]: Perhaps I should, first of all, disclose
to the House that I am the owner of some land in the Shire of Swan on which I have been
diligently planting trees. That is not the reason for my rising to speak in support of this
motion. I speak on it because it raises a number of matters that I referred to in my maiden
speech to this House. It is a matter of considerable concern to me that the people of Western
Australia can have action taken against them which I think radically affects their rights
without any right of appeal.

I will inform the House about a little of the history of this by-law. Prior to this by-law, an
earlier by-law was made in 1963 by the Shire of Swan. It is probably fair to say, without
reading the by-law in full, that it is much the same as the current by-law except that it does
not contain the following words -

on any vacant land within the District, any trees, scrub, undergrowth and rubbish;

So that by-law with that addition is made to say that "on any vacant land within the District,
any tree, scrub, undergrowth and rubbish' can, with notice under the hand of the Shire Clerk
served on the owner, be required to be removed. The effect of that is that it must be
removed; there is no appeal whatsoever.

Hon Bob Pike referred to the Joint Standing Committee's terms of reference. It is important
to note that that committee is required to report under four different headings. The first one is
if the regulation "appears not to be within power or not to be in accord with the objects of the
Act pursuant to which it purports to be made'. One thing about a regulation not being within
power is that if a citizen is affected by a regulation that is not within the power he can take it
to court and say to the court, "This was made ultra vires and I am not obliged to observe it."
Under those circumstances at least, there is a judicial remedy. It is still a very good idea, if it
comes to the notice of this Parliament that there is an ultra vires regulation, that we disallow
it because it is not good policy -

Hon Garry Kelly: Are you saying it is ultra vires?

Hon PETER FOSS: No, I am not. I am going through the theory of what the committee has
been doing. As [ said, the first function the committee is to consider and report on relates to
ultra vires. I also said that where it is ultra vires a person can go to the court and have it
declared ultra vires and resist obeying. Even though people have a judicial remedy for
disallowing it, there is still a good reason to disallow here because we should not allow the
ordinary citizens to be put to the trouble of taking legal advice and taking the matter to the
court. If we see that it is wrong, we should not permit it to go ahead; we should preserve the
citizens of Western Australia from the undoubted discomfort, annoyance and worry of taking
the matter to the court in order to achieve the result of having the regulation declared ultra
vires. That is one of the reasons for the inclusion of reference 5(a). If it is not within the
power of the authority, it is quite right to disallow it so that the citizen is not put to the trouble
of getting it set aside by the court. Paragraph 5(a) refers to any regulation that -

appears not to be within power or not to be in accord with the objects of the Act
pursuant to which it purports to be made.

I am not sure what that means. If it is not within the power, I would have thought it is not in
accord with the objects of the Act, but perhaps the one gives a lighter weight than the other.

Paragraph 5(b) states that a regulation should not unduly trespass on the undoubted rights,
freedoms and liberties of the people. Again, it is reasonable that this Parliament should look
at that matter. We in the Parliament are meant to be the protectors of the rights, freedoms,
and liberties of the people of Western Australia. When we give by Act of Parliament to
another body the power to make regulation, we do not put away from ourselves the obligation
to continue to protect the rights, freedoms and liberties of the people of Western Australia.
Under those circumstances it is proper to reserve the right to disallow regulations.

Paragraph 5(c) refers to any regulation that contains matters which ought properly to be dealt
with by an Act of Parliament, and that again is sensible and obvious.

I tum now to the fourth matter which is relevant to this case; paragraph 5(d) refers to any
regulation which unduly makes rights dependent on administrative, and not judicial,
decisions. That was a matter I raised with this Parliament in my opening speech. It is quite
clear that the people of Western Australia regularly have problems with bureaucracy. Any
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member of Parliament who has sat in his electorate office for any period will have come
across the problems of constituents who have been given the runaround by some element of
bureaucracy. I am not saying that bureaucrats seek to give people the runaround; one of the
effects of having a large administration with many things to be administered is that often the
citizen is thwarted in what he wants to do, or the local authority interferes in his life in a
manner which he considers to be unreasonable. All too often when he takes an argument to
the authority and complains the response is that that is it. The problem in Western Australia
is that all too often, that is it. In Western Australia there is no easy way in which to have a
bureaucratic decision reviewed.
With respect to Commonwealth enactments the Administrative Appeals Tribunal and the
Administrative Decisions (Judicial Review) Act give the citizens of Australia an opportunity
to disagree with decisions that have been made. I mentioned previously that this does not
mean everyone runs to the AAT or to the Federal court. Because people know of that review
power, there tends to be far better response from bureaucrats than there would otherwise be.
If a person knows he can tell you to get lost, he is likely to do so. However, if a person
knows that the other party has a right to redress, he is more likely to pay attention and behave
in a manner that will stand up to examination. The good thing about such a measure is that it
tends to modify, the behaviour of bureaucrats. That is why it is so important that we do not
allow regulations that unduly make rights depend on administrative and not judicial
decisions. If it depends on administrative decisions, it means that the administrator - at least
in Western Australia - is not required to have regard for the citizen. The citizen can be
ignored with impunity because the law in Western Australia permits bureaucrats to ignore
citizens. It is only when the situation is so bad and so gross that perhaps a prerogative writ
can be used to interfere judicially. The only other way is perhaps by raising the mailer in this
Parliament. Rather than waiting for the injustices to occur we should get in first and pass
laws That do not allow people to be interfered with.
The report of the Joint Committee states at the bottom of the first page -

In this instances the Committee has received written assurances from Swan Shire that
the powers under the bylaws have never been invoked to require removal of trees and
that removal of a tree would only be required if it was shown to be diseased,
dangerous or noxious. The Commuittee is satisfied that the way in which the Swan
Shire exercises its discretion does not trespass unduly on personal rights and liberties.

That is the key - the way in which the shire exercises its discretion. In other words, the
administrative decision which is generally applied does not unduly trespass. That is what the
reference to the committee is all about. The committee is saying that by reason of an
administrative decision the shire does not unduly trespass, but it is not because of any right of
the citizens of Western Australia. I believe that the last paragraph I referred to sets out why
this regulation is unacceptable. It is because it is dependent upon the goodwill of the Shire of
Swan.
In the first place there are legal difficulties with bodies that have a discretion binding
themselves for the future as to the manner in which they are to exercise that discretion.
Furthermore, even if they bind themselves, they cannot bind subsequent elected councillors
of the shire. It would be open to a subsequent council of the Shire of Swan to disagree with
the decision and to decide not to go along with it. They are able to decide to do things
differently and at that stage this Parliament would be unable to act.
Hon Tom Helm: They cannot do that if it is the law.
Hon PETER FOSS; We can stop any regulation if we want to.
Hon Tom Helm: It is not a regulation, it is a law.
Hon PETER FOSS: It is a by-law. A council has the power to make those by-laws, and an
earlier by-law exists in terms of section 202(b). In this case, by disallowing the by-law,
section 202(b) will be allowed to continue. The effect of disallowing this by-law would be to
remove the section 202(a) by-law. Hon Tom Helm has pointed out that there was a previous
by-law in much the same terms as this, but with one fundamental change; that is, it adds the
further power under section 202(a) of the Local Government Act to require the owner of
vacant land to clear the land of trees, scrub, undergrowth, and rubbish. The disallowance
would not have any effect on section 202(b).
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Hon Tom Helm: Section 202(b) is further away from the Local Goverrnent Act than section
202(a).

Hon PETER FOSS: What does the member mean by 'further away"?

Hon Tom Helm: Section 202(a) is closer in its wording to the Local Government Act.

Hon PETER FOSS: Yes. The essential difference is, first, that section 202(a) deals only
with vacant land; section 202(b) deals with any land. Second, section 202(b) requires the
council to form an opinion that the trees, for example, are likely to have an adverse effect on
the value of adjoining property, or the health, comfort or convenience of the inhabitants. The
problem with section 202(a) is that the council does not have to give any reasons for
requiring removal of the trees; it can simply say, "We want you to take them away; we do not
like that sort of tree today; we do not like you; we do not like trees in that area." I find
section 202(a) objectionable because there is no basis whatsoever; pure whim would seem to
be a sufficient reason.

Hon Margaret McAleer It is a problem in the Act.

Hon PETER FOSS: Yes, but the member should understand that it is not necessary for the
by-law to be ultra vires in order for us to disallow it. If it were ultra vires there would be
absolutely no question that it should be disallowed, because that is one of the matters which
must be taken into account when considering whether to recommend disallowance. The fact
that it is intra vires, or within the power of the shire, does not mean that it cannot still be
objectionable. It is objectionable because it unduly makes rights dependent upon
administrative and not judicial decisions; it unduly trespasses upon established rights,
freedoms Or liberties. The reason that section 202(a) unduly trespasses in this way is that it
enables the shire to call on people to remove trees, without having to give any reason
whatsoever; the fact that it is a tree is sufficient for it to be removed. Section 202 was
probably passed at a time when people were not as conscious of trees as they are now, and it
may be that if that section were to come before this Parliament again, people would be
considerably concerned in view of the fact that the Prime Minister aims to have one billion
trees planted in this country, yet the Shire of Swan is being empowered to remove them.

Section 202(b) talks in terms of typical local government matters such as the value of
property, health, comfort and convenience, but section 202(a) confers the power to remove
the trees without any reason having to be provided. The only basis upon which one can resist
that is the goodwill of the Shire of Swan. I do not doubt the goodwill of the shire:, I am sure
that is how it intends to use this section. However, I would rather see a regulation in place
which provided that the shire could exercise that power only if the tree were diseased,
dangerous, or noxious. I see no reason why that could not be inserted into the by-law, and
there would then be the possibility of judicial review of that policy. I find this by-law
unacceptable because it depends at present upon an administrative rather than a judicial
decision.

This is an important point for members to think about. We should not cast it aside lightly,
and we should try to get a consensus of ideas as to how such regulations actually operate. I
join with Hon Robert Pike in not criticising the committee, which has produced an excellent
report. It is a good opportunity for the members of this House to apply their minds to the
principles involved, and to wrestle with the propositions that are being put up on both sides.
It is extremely useful that the joint committee has raised the proposition that we should seek
assurances from a shire about the basis for its actions. I hope that members have listened
critically to what I have said, and will either agree with my argument, or disagree on a matter
of principle, to try to come to grips with what is an important point for us to understand and
agree upon.

This is an opportunity for us to use the powers of the Parliament in a way that will be useful
for the citizens of Western Australia. My commnents are not directed at the Shire of Swan
only; I am sure we have allowed to pass many other by-laws which are in the same termns as
those found in section 202(a). There is no fault in the Shire of Swan. It has adopted word for
word what this Parliament invited it to do when it introduced section 202. It is important that
we are conscious of by-laws such as 202(a) before we enact such legislation, and having
enacted it, we should niot regard ourselves as ceasing to have any further responsibility to the
people of Western Australia. We have a continuing responsibility in respect of their liberties.
I ask members to support the motion.
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Debate adjourned, on motion by Hon Tom Helm.

MOTION - ROTHWELLS LTD

McCusker, Mr Malcolm - Inquiry, Terms of Reference

HON R.G. PI KE (North Metropolitan) (3. 10 pm] - by leave: I move the following motion,
which incorporates the amendments foreshadowed by me, which have been circulated to
members -

That this House remits to the Solicitor General, Mr Kevin Parker, QC, the following
questions for his opinion and advice -

I To what extent do the trms of reference in the Notice of Investigation to be
caried out by Mr Malcolm McCusker, QC, into the affairs of Rothwells
Limited and certain companies named in Schedule "A" to that Notice dated
9 March 1989 and published in the Commonwealth of Australia Gazette on
1 August 1989 by the National Companies and Securities Commission, and in
particular the specific listing of entities, entitle or prohibit the investigator
from examining the transactions or conduct of the entities and/or persons not
listed in the Schedule and which appear to be related to the activities,
including transactions or comnmunications with Rothwells Limited, and in
particular, with special reference to:

(a) State Energy Commission of WA;
(b) Western Australian Government Holdings Ltd;

(c) State Government Insurance Commission;

(d) State Government Insurance Corporation;

(e) The Rural and Industries Bank;

(f) The Government Employees Superannuation Board;
(g) Broadlands Finance Company (including associates):

(h) Bond Corporation Holdings Limited and its associates;

(i) Spedley Securities Limited and its associates;

Q) L R Connell and Partners;
(k) Western Collieries Limited;

(1) Griffin Coal Mining Co Ltd;

(mn) Individuals, including Government Ministers;

(n) Department of Treasury, Western Australia;

(o) Western Australian Treasury Corporation;

(p) Western Australian Development Corporation;

(q) National Australia Bank;

Wr Gofair Pry Ltd;

(s) Dempster Holdings Pty Ltd, and its Associates;

Wt Cheque Card Ltd;
(u) Cheque Securities Pty Ltd;
(v) West Coast Securities;

(w) Ord Patterson Minet;

Wx Devoncove Holdings Pry Ltd;

(y) Povey Corporation;

(z Povey Group Holdings Ltd;

(aa) Quintex Securities Pty Ltd;
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(ab) Western Continental Corporation;
(ac) Bow Investments Ltd;

(ad) Cant Furniture Pry Ltd.
2. Do the investigation terms of reference give the investigator the unfettered

authority to follow the cash trails into and out of Rothwells Limited, both
directly and indirectly, with a view to establishing whether or not
contemporaneous related transactions occurred?

3. Does this investigation have authority to examine the books, records and
officers of entities not covered by the Companies (Western Australia) Code?

4. Can any person or entity not covered by the Companies (Western Australia)
Code decline or refuse to give evidence or information to the investigator?

5. Is there any legal reason why the terms of reference could not be extended to
require and empower the investigator to bring within the purview of the
inquiry any company, person, State instrumentality or other entity which, in
your opinion, may have information which could assist the inquiry?
And that the Solicitor General note -

that many devious practices may be employed to create impressions in
the books and records of companies. The form of such transactions
may differ significantly from the substance.
For example, much has been said in the financial press lately about
profits reported by public companies, those profits being from the
purported sale of assets, but subsequent events indicate that the
purchaser may have a put option to cause the original vendor or an
associate to re-acquire the asset. Back to back arrangements through
intermediaries are becoming all too common.
These practices and recent revelations in the media and the Parlianment
since the establishment of the NCSC terms of reference to the
McCusker inquiry make it necessary for this question to be referred to
the Solicitor General.

6. Is Mr Malcolm McCusker QC required to report on not only matters
concerning the failure of Rothwells Limited, but also whether any of the
entities or persons involved were in breach of the Companies Code or any
other law; even if those entities or persons who were involved were not
materially or directly affected by Rothwells' collapse?

and asks him to provide a written reply to the Clerk of the Legislative Council in
respect of each question not later than two weeks from the date on which this
resolution is passed.

The reason this motion has been placed before the House has been very much highlighted
over the last couple of days. It can be truly said that an investigation without all of the facts
is an investigation without substance, and in regard to this motion it can also be said that the
issue is the difference between the matter of which participants are and are not being
investigated and the matter of all of the facts if the cash trail is to be properly pursued. Hon
Joe Berinson commented on a news program this morning, and I quote, 'that two weeks ago
he could understand the reason for Mr Pike moving this motion but not now'. The fact is that
28 days ago the Premier said that there was no need to query the powers to investigate the
companies named in that document signed under the hand of the Attorney General which
appointed Mr McCusker to be the investigator under the National Companies and Securities
Code, section 292(6). So there is the problem, is there not, that we have had Hon Joe
Berinson today saying that two weeks ago he could understand the need for my motion but
not now, and we had the Premier 28 days ago saying there was no need for the motion then.

Hon J.M. Berinson: I assumed you had not takcen an interest at that time.
Hon R.G. PIKE: I am sure it is right at the front of the Leader of the House's mind.
Hon George Cash: I think it indicates the conflict that exists between the Leader of the
House and the Premier anyway.
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Hon R.G. PIKE: The real issue is that, under section 36 of the Constitution Act, this House
of Parliament is merely properly asking the Solicitor General for his advice and opinion. Of
course, it is very much the function of this House to be concerned with this inquiry. Indeed,
it was the subject of a very long and prolonged debate in another place.
The other matter that substantiates this House's supporting a proposition that the Solicitor
General be asked is a photostat of a question under the hand of the Attorney General of the
appointment, and the second pan of the question lists long lists of companies that ought to be
looked at. One might well ask this question: Bearing in mind that Hon Joe Berinson is also
on record, from memory, this morning, as saying that Mr McCusker, QC, has said that he has
the power, if the first part of the appointment powers do in fact give the authority, inasmuch
as paragraph (b) under the hand of the Attorney General by the order of the NCSC makes that
appointment, why was it ever necessary to list all of the companies if the first paragraph is an
omnibus power? I merely say to the House that I do not know.

Hon J.M. Berinson: But both the NCSC and Mr McCusker have made that perfectly clear.
Hon R.G. PIKE The answer to that, therefore, is: Let us ask that servant of this Parliament,
who is answerable to the Parliament, what his view is. It has now been conclusively pointed
out that the NCSC terms of reference were established by themselves, and I acknowledge that
evidence which has been put forward by the Leader of the House - it clearly has been a
conflict and I accept his explanation; but that really is not the issue. For the sake of
argument, let it be admitted that at the time the NCSC terms of reference were established, all
the parties then involved were known. We all know, do we not? We have been hearing
about Mr Grill's alleged participation so excellently put by the Leader of the Opposition
elsewhere yesterday. We all know of that aeged, if not proved, involvement. And what do
we have but a lot of new information? Because new information has come to light it is clear
that the terms of reference ought therefore to be reviewed.

I repeat that the Premier has indicated that it is his aim to have the most thorough
investigation, and I say let us have it. Companies and individuals have been added to the list,
and we have already had Government Ministers listed in a substantive motion. I recollect,
because it is right at the front of my mind, that Hon Joe Berinson said on that occasion, "Why
not ask me?" My answer to that is one which I used before - that would be like asking the
fox to check the chicken coop. Neither Hon Joe Berinson nor anybody else in this House
ought to have any objection to a totally reasonable request that the Solicitor General be asked
to give this House his opinion and advice, and when that is available it will either confirm the
view that has been put already, to follow the argument put forward by Hon Joe Berinson, that
Malcolm McCusker says - and I have not seen it but I believe Hon Joe Berinson when he
says he has it. I am not certain whether Government Ministers may or may not be
investigated - that is a very grave matter embracing the Constitution Act and the privilege of
Parliament - but I do know that any right thinking and reasonable person in this State would
most certainly take the view that they ought to be, bearing in mind that even under our Select
Committee system we have no power to examine a Minister who resides in another place
should he determnine not to appear. That is his prerogative and privilege.
That question of the alleged culpability of Ministers - the question as to whether or not they
can come under the purview of Malcolm MeCusker, QC - is one on which we ought properly
to be informed. Neither is it, as some of the backbench voices from the Labor Party were
evidencing by their comments a moment ago, a slight on the judgment of the Leader of the
House in this place; and why is it not? It is not because I am sure Hun Joe Berinson would be
the first to agree that it is quite a reasonable proposition to ask the Solicitor General, who is
an officer of this Parliament, for his opinion and advice. When we receive that, Hon Joe
Berinson will be proved to be right, or partially right, or wrong; then this House can make a
proper determination and decide on its future course of action.

I ask the House, therefore, to support the motion.

Debate adjourned, on motion by Hon Fred McKenzie.

SUPREME AND FAMILY COURTS (MISCELLANEOUS A.MENDMENTS) BILL
Introduction and First Reading

Bill introduced, on motion by Hon J.M. Berinson (Attorney General), and read a first time.
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MNOTION - HORGAN, MR JOHN

Government Agencies - Pa -yments

HON GEORGE CASH (North Metropolitan - Leader of the Opposition) [3.25 pm]: I
move -

That Hon I.M. Berinson, Leader of the Government, lay before this House not later
than Wednesday 25 October 1989 any agreement, contract, memorandum of
understanding, letters or such other record between Western Australian Development
Corporation, Gold Corporation and the Exim Corporation and their respective
subsidiaries and Mr John B. Horgan or companies associated with Mr John B. Horgan
which purport to record or describe any salary, remuneration or other fee or payment
made to Mr John B. Horgan or associated companies during the past seven years, and
that the documents be laid before the House without excision, alteration or
interlineation.

I am calling on the Government of Western Australia to deliver the goods which it promised
to produce when claiming in this Parliament that it would stand by the recommendations of
the Burt Commission on Accountability brought down in January this year. The
recommendations of that commission were much heralded by the Government; in fact, the
Government made a number of declarations regarding its intention to change its direction and
conform to those recommendations. I repeat, I am calling on the Government to deliver the
goods.

Since the beginning of the last session of this Parliament the Opposition has been asking for
specific particulars in respect of payments made by the Western Australian Development
Corporation, Gold Corporation, and Exim to Mr John B. Horgan who was, at various times, a
director or officer of those organisations. Each time the Opposition has put the question, the
Government has attempted either to hide behind confidentiality clauses, that it claims exist
between the various organisations and Mr Horgan, or it has given some other spurious answer
to prevent the people of Western Australia finding out exactly how much those organisations
have paid Mr H-organ in the last seven years. On a number of occasions, the Premier of this
State has stated in the other place that he will stand by the recomnmendations of the Burt
commurission. Yet, when the Opposition questions the Government about payments made to
Mr John Horgan, the Government refuses to answer. Not only is the Government not
standing by the recommendations of the Burt commission - which called upon the
Government to make these types of things public - it is also running from the issue.

Why would the Government not want to make public the payments made to Mr Horgan over
a number of years? The newspapers make all sorts of suggestions regarding those payments.
Some people put the total figure at well in excess of $2 million; other people say that the total
payments during Mr Horgan's term with those corporations exceed $3 million. I do not
know the answer to the questions being asked because the Government is refusing to inform
the Parliament.

Much has been said in recent times of the Premier attempting to hide behind some sort of
confidentiality clause that he claims exists between these organisations, Mr Horgan and the
Government. I put it to the House that the Premier is not in a position to enter into clauses
which prevent information being referred to this Parliament unless the Parliament has agreed
to such an arrangement.

[Resolved, that business be continued.]

Hon GEORGE CASH: I suggested earlier that all sorts of figures have been bandied around
as to how much Mr Horgan has been paid over recent years. I made the point that Mr
Dowding has claimed that he would stand by the recomrmendations of the Bun commission,
as has the Attorney General. However. every time a question is put to members of the
Ministry, they refuse to answer on the ground of some sort of commercial confidentiaiy
arrangement. I was making the point also that no Minister in this Parliament - that obviously
includes the Premier - has any right to enter into confidentiality clauses with other parties if
that arrangement is not agreed to by the Parliament. Perhaps I should phrase that differently.
It is possible for Ministers to enter into confidentiality clauses with other panics. However, if
they are not agreed to by this Parliament, this Parliament retains the right to know exactly
what those arrangements are all about. For the Premier to try to hide behind the so-called

3293



confidentiality clauses is again nothing more than a smokescreen. The Premier, the Attorney
General or any other Minister of this State are not above this Parliament and if this
Parliament, by resolution, orders a Minister to produce certain documentation that the
Parliament has not said enjoys any confidentiality, that Minister is obliged to produce the
documentation by tabling it. Of course, should a Minister not act in accordance with an order
of this Parliament, he or she would be in contempt of the Parliament and the Parliament
would then be faced with a situation of having to decide what action it wanted to take in
respect of that contempt.

Hon J.M. Berinson: I don't want to anticipate in any way the response of the Government to
this motion. However, I think your version of the position on which you are now elaborating
is very incomplete.

Hon GEORGE CASH: In which respect?

Hon J.M. Berinson: When we come to the debate, I will tell you.

Hon GEORGE CASH: I am pleased. I hope, given that interjection by the Attorney General,
he will debate this matter through to its conclusion today and not seek to adjourn it, run for
cover or perhaps seek advice from other people. Clearly, the burden is upon the Attorney
General to produce the documents for which I have called in this motion. While it may be
convenient at times for the Attorney General to protect the Premier in various statements, this
is one occasion where the buck stops with the Attorney General. Irrespective of any
arrangement which the Premier might claim to have entered into, this motion calls upon the
Attorney General to lay upon the Table of the House certain documents which I believe will
give some indication about the amounts of money that have been paid to Mr Horgan over
recent years. It is a very serious motion. It is serious inasmuch as I believe the public are
entitled to know how much of their money was paid to this individual, It is more serious,
however, in respect of the consequences that could flow from it should the Attorney General
decide not to table the papers.

Before the Attorney General's interjection, I was alluding to the fact that, if a Minister or
member of this House failed to carry out a lawful order of this House, they would be in
contempt of the House and members would have to take action in respect of that contempt. I
have mentioned before that some of the options availale to the House are for the person in
contempt to be reprimanded, fined, suspended from the service of the House for a period or,
apart from other penalties which the House might impose, the ultimate sanction may be
applied; that is his or her seat may be declared vacant, a very serious situation.

Hon J.M. Berinson: Guy Fawkes was hanged, drawn and quartered.

Hon Mark Nevill: Perhaps he should have his sear spanked rather than declared vacant.

Hon GEORGE CASH: I wonder whether Hon Mark Nevill is alluding to the fact that the
Government is about to introduce a homosexual Bill. [ do not know about him. Anyone who
is contempt of the House will find himself in a serious situation.

The PRESIDENT: Order! There is far too much audible conversation going on in the
Chamber. More importantly, there is far too much audible conversation from the people
behind the dais. Having given them several warnings, I will not give them any more.
Hon GEORGE CASH: I raise the involvement of the former Premier, Mr Brian Burke, in
some of the arrangements that were made with Mr Horgan when his remuneration package
was first negotiated. Members will be aware that Mr Burke and Mr Horgan were close
personal friends for many years, and it was Mr Burke's view that Mr Horgan had something
to offer the State through his participation in the Western Australian Development
Corporation and associated companies. I do not necessarily dispute that Mr Horgan is a
person of great business capacity. However, the taxpayers are entitled to know how much he
was paid during his association with those organisations. While it is true that Mr Brian Burke
negotiated the original contract, it should not be forgotten that, after Mr Brian Burke retired
as Premier of this State and Mr Dowding wvas appointed to that position, Mr Dowding was
called upon to ratify a renegotiated contract to extend Mr Horgan's period of tenure with
certain organisations.

It is interesting to note that, on 2 March of this year, when Mr Brian Burke was in Perth in a
private capacity - I think he was visiting relatives after recently visiting the PacRimn
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Conference in Hong Kong - he took that opportunity to write to Mr Dowding and suggest to
him that Mr Dowding should consider agreeing to renegotiate Mr Horgan's contract. It was
suggested at the time that Mr Burke made the point that it would be very embarrassing to the
Government if Mr Horgan did not continue with his relationship with the various
organisations which I have listed in my motion. There are wheels within wheels working in
this Government, and even though Mr Burke is no longer the Premier of this State, in March
of this year he certainly attempted to exert pressure on the Premier to make sure that a
reasonable deal was struck with Mr Horgan.

The report of the Burt Commission on Accountability is a document which in theory, but not
necessarily in practice, has found favour with the Government. The report which Sir Francis
Burt brought down in January 1989 contained recommendations on the way in which the
Government should alter its business dealings in order to allow greater public scrutiny of
those dealings. The Bunt Commission on Accountability was very critical of a number of
Government operations. It believed that many of those operations lacked the scrutiny to
which the Parliament and the public are entitled. Item 5.3 of the report deals with public
scrutiny and contractual secrecy. It states -

The Commission is concerned by the practice of secrecy or confidentiality provisions
being included in contracts entered into by State-owned entities, regardless of whether
the entity has been established by statute or is owned by virtue of a shareholding. The
secrecy arrangement denies accountability to the Parliament. It denies public scrutiny
and it may even deny ministerial scrutiny.

The report which described at length methods which could be introduced to encourage public
scrutiny of the Government's business dealings. I understood from statements made by both
the Premier, and the Attorney General in this House, that they were prepared to abide by the
recommendations of the Burt commission. However it appears in practice that the Premier
and the Attorney General do not wish to do that.

Hon J.M. Berinson: You are right on the first point and wrong on the second.

Hon GEORGE CASH: Is the Attorney General prepared to table the documents?

Hon I.M. Berinson: I am prepared to hear your argument.
Hon GEORGE CASH: We have a situation where -

Hon J.M. Berinson: You just ftheatened to expel me from the House if I don't do it; you are
not giving me much option.

Hon GEORGE CASH: No. The Attorney General's interjection needs to be corrected. I
have not threatened to expel the honourable member. I understand that members of this
House are entitled to make their own decisions as to what action should be taken if a member
is in contempt of the House; that can mean that a member has failed to carry out an order of
the House. The ultimate sanction that this House can impose on a member is to declare that
member's seat vacant. I did not say that I would expel the Attorney General.

Hon Kay Hailahan: It sounded a bit threatening, nevertheless.

Hon P.G. Pendal: That is what the law says.

Hon J.M. Berinson: I am much comforted by your elaboration. We will be able to go to
afternoon tea in a more relaxed frame of mind.

The PRESIDENT: Order!

Hon GEORGE CASH: I am pleased that the Attorney General feels that way, because I do
not want to be seen as threatening to vote to expel the honourable member from Parliament.
However any member who does not obey an order of this House will certainly bring down
the wrath of this House and possibly face the ultimate sanction of expulsion.

I would like to come back to the point I was making before the Attorney General interjected.
Some months ago Hon Eric Charlton called for certain documents to be tabled in this House:
documents which the Government was not prepared to table prior to being threatened in this
House and prior to a motion being put forward. Within a matter of days the Attorney General
tabled the documents which had been called for.

Hon J.M. Berinson: Now you are complaining that we tabled the papers too quickly!
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Hon GEORGE CASH: I am not complaining at all; I regret that it took the Attorney General
so long to deliver them to this House.
Hon J.M. Berinson: You really need to make up your mind.

Sitting suspended from 3.4S to 4.00 pm
Hon GEORGE CASH: It seems that the only way the Opposition can extract information
from the Government is by moving a motion in this House which requires Ministers to
produce information or table documents by order of the House. Ministers do not appear to
understand that the Westminster system of Parliament requires them to give fair and
reasonable answers to questions put to them in the normal parliamentary way, either on
notice or without notice.

It is clear that the Government does not want to answer questions in respect of John Horgan's
remuneration. It is fair for members to ask why would we want to make such a big deal out
of the payments made to one individual. I remind the House that the figures that are being
bandied around, which were included in the tenegoriated contracts, are in the order of
$600 000 per annum for five years, with additional bonuses for signing-on fees, and all sorts
of other arrangements. No other Government employee in Western Australia last year earned
a minimum of $600 000 under a contract of employment; nor received a remuneration
package of fees, salary and other payments in excess of $2 million because of the termination
of a contract. We want to find out exactly how much John H-organ was paid, because it may
have been a lot more than that; and that may be why the Government is refusing to tell us any
more without its being directed to do so by this House.

The 1988-89 balance sheet of the Western Australian Development Corporation states that
the remuneration for the nine directors was $1.488 million. We know that one director
received almost $1 million of that total payout. That is a far cry from the 1984 situation,
when the WADC paid its nine directors $16 764. Over recent years there has been a massive
increase in remuneration, designed for the sole purpose of propping up John Horgan, whom
this Government used to run various business operations, in an attempt to give it some
credibility within the business community, because he was the person who had the closest of
public relationships with the former Premier of this State, Brian Burke, and, one would
assume, with the current Premier, until the recent termination of his contract.
Why is it that we have to take the Government up to the line every time? Why is it that the
House has to be put in the position where it could be called upon to declare a member's seat
vacant because that member did not want to produce information in the normal maniner? I
really question what this Government is all about. I am pleased to see that the Attorney
General is moving out of the Chamber to take some advice from one of his learned
colleagues, the Premier. I hope that the Government will canry this debate through to a vote
today, rather than munning away by moving that the debate be adjourned, in order to gain
some additional time.

There is an important message in the report of the Burt Commission on Accountability. It
says -

The Commission recommends that, as a general rule, only to be departed from with
the approval of Parliament, no Government agency be permitted to conduct
operations in a maniner or to enter into any agreement which contains a provision
which would prohibit that agency or the responsible Minister from providing to
Parliament information as to its operations or the contents of that agreement in such
manner and to the extent that the Minister thinks fit.

It continues - because clearly if one left it there, the responsibility would be on the Minister to
perform and provide the Parliament with information - to confirm that situation by stating
that -

The basis for this recommendation is that accountability to the Parliament ultimately
rests upon a head of public policy which, within the Westminster system of
Government, so called, is of fundamental importance.

This recommendation is not incompatible, in appropriate cases, with the derails of
negotiations or agreements being held confidential at the discretion of the Minister
but, if so, the Minister would be doing so in full knowledge of the facts and would be
held accountable by a Parliament for so doing.
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The Attorney General has access to the documents; and as a Minister of the Crown and a
member of this House he is bound by the directions of this House. I ask members to support
the motion.
Debate adjourned, on motion by Hon Fred McKenzie.

PUBLIC TRUSTEE AMENDMENT BILL
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon J.M. Berinson (Leader of the
House), read a first time.

Second Reading
HION J.M. BERINSON (North Metropolitan - Leader of the House) [4.1It pm]: I move -

That the Bill be now read a second time.
The purpose of this Bill is to amend the Public Trustee Act 1941 to remove the current
provision for the appointment of a Deputy Public Trustee and associated delegation
provisions, and insert a more general power of delegation. In addition, it is proposed to
remove the need for Executive Council approval of the Public Trustee and other
appointments which are made subject to the Public Service Act.
The Public Trust Office now operates in a much more competitive market. To meet these
challenges a thorough management review has been carried out to ensure that the
organisation of the office is structured to provide a more effective and efficient operation. A
critical element of the reorganisation proposals was the creation of a second Deputy Public
Trustee position. Section 5 of the Public Trustee Act currently provides for the appointment
of a single deputy and for the Public Trustee to be able to formally delegate to him all or any
of his powers, duties and functions. Rather than amend the Act to provide for only a second
deputy, it is proposed that the Act be amended to remove the existing provision for the
appointment of a single Deputy Public Trustee, and associated delegation provisions, and
replace it with a more general power of delegation for the Public Trustee. This will provide
more flexibility to respond to changing circumstances in a now more competitive
environment.

Section 4(l) of the Act requires the Governor-in-Executive-Council to approve the
appointment of the Public Trustee. The appointment is also made pursuant to the Public
Service Act 1978, and the position has also been included in the Senior Executive Service.
Section 6 of the Act also provides that the Governor-in-Executive-Council may, subject to the
Public Service Act, approve other staff appointments. This Bill seeks to remove the
provision for such appointments to require approval of the Governor-in-Executive-Council:
instead, it is proposed that all appointments be made subject to the Public Service Act in the
usual way.
I commend the Bill to the House.
Debate adjourned, on motion by Hon Peter Foss.

CHANGE OF NAMES REGULATION AMIENDMIENT BILL
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon I.M. Berinson (Leader of the
House), read a first time.

Second Reading

HON.i.M. BERINSON (North Metropolitan - Leader of the House) [4.14 pm]: [ move -

That the Bill be now read a second time.
The purpose of this Bill is to provide for the Registrar General to have sole authority for
registration of change of names, and to implement some procedural requirements in respect
of registration of changes of name. At present, the Registrar General has the authority to
issue licences to change name. However, under section 2 of the existing Change of Names
Regulation Act, all deed polls and licences to change names must be registered in the public
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office of the Registrar of Deeds in the Department of Land Administration. This Bill seeks to
ratijonalise this arrangement so that the Registrar General would have sole authority for
registration of names; this would then allow the Department of Land Administration to have
sole responsibility for land registration matters.
The Bill also includes some ancillary provisions of a procedural nature to ensure that the
changed procedures operate effectively. They relate to the need for the Registrar General to
maintain a register of names, providing for public access to this register, and providing copies
of entries.

I commend the Bill to the House.

Debate adjourned, on motion by Hon Peter Foss.

CARNAR VON BANANA INDUSTRY (COMPENSATION TRUST FUND)
AMENDMENT BILL

Receipt and First Reading

Bill received from the Assembly;, and, on motion by Hon J.M. Berinson (Leader of the
House), read a first time.

Second Reading

HON J.NI. BERINSON (North Metropolitan - Leader of the House) [4.16 pm]: I move -

That the Bill be now read a second time.

This Bill is intended to amend the Camarvon Banana Industry (Compensation Trust Fund)
Act. This Act was proclaimed in 1962 to establish a trust fund For the payment of
compensation in the event of loss to growers of bananas in the Shire of Cam arvon. The Act
has been extended by four, seven-year periods and is due to expire on 19 April ]1990.
The purpose of the trust fund is to assist banana growers to re-establish plantings that have
been destroyed or damaged as the result of cyclones, storms, floods, pests, diseases and other
natural events which constitute a serious threat to the existence of the banana growing
industry at Camarvon. The Act was not intended to provide full recompense for a total crop
loss, and the rate of compensation has never been set at a rate sufficient to meet such an
eventuality. However, the trust fund has provided the industry with a degree of stability
which could not otherwise be achieved in a cyclone prone area. In 1987, the most recent year
of full production! the Camarvon industry produced 14 000 tonnes of fruit valued at
$ 10 million. This volume supplied an estimated 80 per cent of Western Australian banana
consumption and represented 50 per cent of the total of Carrarvon production of all fruit and
vegetables.

Every banana grower is required under the Act to contribute to the trust fund at a rate of 2W~
per 16 kilogram carton of bananas sold. The Treasury contributes to the trust fund from
consolidated revenue an amount equal to 50 per cent of the moneys paid into the fund by
growers; that is, the grower pays 200 per 16 kilogram carton, and Treasury pays t0 .
Compensation is based on a set formula which takes into account the percentage of damage,
as asessed; the area of land on which the destruction occurs; the "weighted average"
production per hectare of bananas of the grower on whose land the destruction occurs; and
the rate of compensation per carton, as prescribed by the Act. The compensation for each
planting is calculated to be the mathematical product of each of these components.

Claims for compensation are paid from the trust fund to the extent of the moneys available,
If there is insufficient money in the fund to pay all claims in full, claims are paid pro rata
from the fund, with the Treasurer making up any shortfall to a maximum of 80 per cent of the
full compensation payable. Since the Act was proclaimed, compensation has been paid in
nine of the 28 years of its existence, suggesting that it performs a useful function. Annual
compensations have ranged to over $800 000, for cyclone 1-erbie in 1988. The current
compensation rate is set at $1.75 per 16 kilogram carton. This was last reviewed in 1980.
The trust fund is administered by a statutory committee of four persons, established for this
purpose. There is representation from the Department of Agriculture and Treasury, with two
elected grower representatives. With the imminent expiry of the Act, the trust fund
committee and the Department of Agriculture recently examined the need for a replacement
or amended Statute.
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The committee convened a meeting of banana growers, which was held at Carnarvon. Forty
seven growers attended, providing a reasonable cross-section of the industry. Benefits
flowing from the existence of the Act were explained. These included a form of insurance at
reasonable rates and the importance of the fund to bankers when lending to plantation
owners. While there was some concern about the loss of identity of individual growers'
contributions in the fund, it was recognised that this was a separate issue, needing separate
consideration.

The meeting's final position was to support a change in base carton size from 16 kilograms to
13 kilograms, in line with the new industry standard. The meeting agreed with an increase in
the levy rate, by continuing to pay the existing rate for the smaller carton size. This
effectively would give a 23 per cent increase, which is close to the 25 per cent increase in the
value of bananas since 1981, when the rate was last set, and justifies the proposal as far as the
growers are concerned.

The case for an increase in the compensation rate was more difficult to quantify. From the
aspect of re-establishment, costs per hectare have blown out, such that an increase of 120 per
cent could be justified. On this basis the compensation rate could arguably be $3.10 per
13 kilogram container. The growers have asked for $2.60, believing that this lower figure is
reasonable, as there is some opportunity to gain income from affected land while awaiting a
return to fuill banana production. However, there has been for many years an unwritten
guideline that the payout should be 10 times the levy, giving a compensation rate of $2 per
13 kilogram container. Growers argue that recent cost escalation renders the old rule of
thumb inappropriate.

As the requested rate of $2.60 is between the extremes that could be proposed and, whatever
the rate, only partial compensation is to be paid, the Government believes that there are
grounds for its acceptance. Having reviewed the need for the Act and the appropriateness of
the levy and compensation rates, the Government believes that the industry requests are
reasonable.

Furthermore, the Government believes that there should be more flexibility in the
administration of the Act. To this end the Bill proposes to define carton size by prescription
in regulations and to provide that the actual levy rate shall not exceed 390 per 13 kilogram
carton, equivalent to 30 per kilogram of bananas. The compensation rate wil also be set by
prescription in regulations. This wil enable the Minister to consider and recommnend to the
Governor-in-Executive-Council the levy rate that should apply from time to time, within the
statutory maximurn, and similarly to set the compensation rate. The proposed rates to which
[ have referred will be set for the coming summer season, if the Parliament accepts this Bill.

In regard to the expiry of the Act, section 41 presently provides that the Act shall remain in
force for a period of 28 years and no longer. The Act could be extended for a further period,
as has been done in the past, or by replacement of the termination section with a requirement
for a review after five years of operation. The latter action would cope with the growers'
resolution to support the extension of the Act provided the question of separate accountability
is addressed. As it removes the obvious anomaly of an Act having a termination clause
which has never been allowed to take effect, the Government supports a review course of
action.

The Bill also includes housekeeping amendments to redefine the Director of Agriculture as
the Director General, in accordance with the provisions of the Agriculture Act. Having
reviewed the provisions of the Carnarvon Banana Industry (Compensation Trust Fund) Act,
the Governmrent believes that the amendments proposed in this Bill, and the actions
concerning the levy and compensation rate to which I have referred, are appropriate.

I commend the Bill to the House.

Debate adjourned, on motion by Hon P.H. Lockyer.

JUDGES' SALARIES AND PENSIONS AMENDMIENT BILL

Introduction and First Reading
Bill received from the Assembly; and, on motion by Hon J.M. Berinson (Minister for Budget
Management), read a first time.
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Second Reading

HON J.M. BERINSON (North Metropolitan - Minister for Budget Management) [4.25
pm]: I move -

That the Bill be now read a second time.

A number of shortcomiungs with the present policy of the Judges' Salaries and Pensions Act
have become apparent, particularly the restrictions which the Act now places on the public
functions that retired judges can undertake without forfeiting pensions. At present, section
6(3) provides that a retired judge has his pension reduced by the amount of the remuneration
which he receives if he assumes any other public office under the Crown, whether in this
State or anywhere else in the world.

As a result, there is a serious disincentive to retired judges who might be able and otherwise
willing to serve as Royal Commissioners or to chair tribunals. Such public service is often
onerous and the retired judge would receive little or no reward for it because of the effect on
his judicial pension. Retired judges of Commonwealth courts and New South Wales courts
do not have their pension affected if they take such appointments. I give these examples
because of actual experience with the Royal Commission into Aboriginal Deaths in Custody.
The Royal Commissioners include former Commonwealth, New South Wales and Western
Australian judges. Only the Western Australian judge suffers loss of pension. The position
varies considerably as between other States.
The importance of ensuring that retired judges have every proper encouragement to continue
to give public service of this type, and the injustice of the present arrangement justify changes
to the Act. The Bill proposes to amend the Act to allow a retired judge to continue to receive
the pension which he or she has earned by service as a judge, even though the judge accepts
an appointment to another office in Western Australia or elsewhere.
The scope for application for the new provision is quite limited, as a judge must have reached
age 60 and have served at least 10 years before qualifying for a judicial pension. An
exception is necessary to the general policy of the proposed amendment because our Stare
Family Court judges also hold commissions as judges of the Family Court of Australia. They
serve under both commissions simultaneously. This has been dealt with in the Bill by
following the model of the Commonwealth Act which provides for any salary received from
another judicial office in Australia to be deducted from any pension.
Under the proposed provisions retired WA judges will be free to sit as Royal Commissioners
and to be members of tribunals without loss of pension as these are administrative, not
judicial, positions in the strict sense.

Because of the judges of our Family Court, it has also been necessary to continue, in part, the
provision of section 6(3)(b) of the present Act which precludes a retired judge from receiving
more than one pension for service under the Crown anywhere in the world. The Bill
proposes amendments so that the judicial pension payable under the Act will be reduced only
by the amount of any pension received from another Government in Australia for service as a
judge.

This is wider than is strictly necessary, but consistency has been maintained with the judicial
salary provisions. In any event, it is difficult to see how a person could qualify for two
judicial pensions in Australia except in the Family Court situation because the various
schemes are broadly similar to our own.

The amendments will also leave in place the operation of the present sections 6(3) and 6(4)
which prevent "double dipping" in the case of a retired judge who had also qualified for a
pension under the Superannuation and Family Benefits Act 1938 by virtue of earlier public
service.

It should be noted that no provision to similar effect is included with regard to the
Government Employees Superannuation Act 1987 - the new scheme - because the scheme of
this Act is not to provide a pension but a lump sum benefit which is earned according to the
number of years of service. The judge should have the benefit of any such benefit that has
been earned by service before being appointed a judge. Further, there is no identifiable "State
share" under the new scheme.

Because of the unfairness of the present position, it is proposed that the new provisions
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should take effect from I January 1989 so that the retired Western Australian judge presently
serving as a Royal Commissioner with the inquiry into Aboriginal deaths in custody will not
be disadvantaged by comparison with the other retired judges serving that Royal
Commission.

The Bill seeks also to make other changes. Under section 15 of the present Act, the judicial
pension is forfeited entirely if a retired judge does anything that amounts to practising as a
lawyer in any pant of Her Majesty's dominions. There is some continuing uncertainty
whether, by undertaking some types of involvement in public inquiries or by being retained
by Government to advise, for example, on law reform policy, a retired judge might be held to
be practising as a lawyer. While it is undesirable to repeal section 15 as that could encourage
judges to retire early and to return to practice, it is highly desirable to provide a means by
which a retired judge can provide public service of the type indicated without risking the
complete forfeiture of an entitlement to judicial pension.

The Bill addresses this problem by providing for the Governor to permit a retired judge to
undertake specific legal work without forfeiting his or her entitlement to judicial pension.
The Bill also deals with a problem which arose recently for the first time when a person was
appointed a judge of the Supreme Court who held an office under the Commonwealth which
qualified for the Commonwealth judicial pension, but which was not the office of a judge.
Section 2(3) of the Act presently provides that prior service as a judge of the Commonwealth
or of another State or Territory counts as service as a judge for the purposes of the Act.

In the Commonwealth and most States there are a few non-judicial offices which carty an
entitlement to a judicial pension. In the case in question, the office was that of a Deputy
President of the Administrative Appeals Tribunal of the Commonwealth. Service in such a
non-judicial office does not count under the present Act for the purpose of determining
pension entitlement. This operates as a disincentive to the holders of such offices to accept
appointment as a judge in this State. The Bill seeks to amend the Act to allow prior service in
an office which qualifies for a judicial pension to be taken into account. The Bill also
removes a number of spent provisions from the Act.

I commend the Bill to the House.

Debate adjourned, on motion by Hon Peter Foss.

EVIDENCE AMENDMENT BILL
Report

Report of Committee adopted.

ACTS AMENDMENT (DETENTION OF DRUNKEN PERSONS) BILL
Second Reading

Debate resumed from 17 October.

HON J.N. CALDWELL (Agricultural) [4.32 pmJ: I am sure that everyone will consider
this to be a very important Bill because of the enormous problems in our society caused by
drunkenness. The purpose of the Bill is to strike a balance between the continual need to
remove drunken persons from public places, and reducing the role of the criminal justice
system in that practice. It was rather coincidental that The West Australian this morning
contained an article considering this problem. The article stated the following -

The Aboriginal imprisonment rate in the Northern Territory is a quarter that of WA,
according to the NT Government.

NT Chief Minister Marshall Perron said yesterday that his Governiment was at the
forefront of Aboriginal advancement.
..Mr Perron attributed the drop in the imprisonment rare to the decrimninalisation of

public drunkenness, the introduction of sobering-up centres, -

I break into the quote to comment on the pant the Northern Terr itory has played in handling
drunken people. This may be something that Western Australia should definitely consider to
complement this Bill. The quote continues -
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- provision of alternatives to prison sentences for people who defaulted on finies and
introduction of special prison programs.

Further, the article states -

The principal legal officer at the WA Aboriginal Legal Service, Mr Greg McIntyre,
said the NT might have a lower imprisonment rate for Abori._ines but this was not
reflected in overall custody figures.

It appears that Mr McIntyre believes that we have an enormous probli m, and it is not entirely
an Aboriginal problem. One can realise that by going out to other centres and seeing the
problem in areas where there are not enormous numbers of Aboriginal people.
One of the most interesting aspects of this Bill relates to allowing drunken persons to be
taken over and controlled by another person. How many times have members seen half a
dozen people walking around the street one of whom seems to be causing a little trouble and
is obviously under the influence of alcohol? The police see this person and because of the
way he is acting they try to arrest him. This is objectinnable to his mates and all sorts of -
how shall I put it - fisticuffs occur.

Hon B.L. Jones: How about punch-' ps?

Hon J.N. CALDWELL: That might be the phrase.
From there on the situation worsens and not only does mne drunken person end up in gaol, but
his friends join him. This aspect is one of the better parts of the Bill because invariably a
person's mates or somebody nearby could take control of that person, calm him down and
take him away and avoid all the problems of confining him in prison.

As usual, I have a little tale to tell so members do not nod off. It concerns this Bill, Mr
President, otherwise I would not be talking about it. It is about a person in my district,
Herbert Jackson, who died some years ago. He was always very well dressed in a black hat
with a suit, tie and coat and he always doffed his lid to the various ladies in the town; but he
had an enormous drinking problem.

I can well remember one of his virtues was that he was good at training horses for the
Katanning races. Some 30 years ago he was leading in one of the local races and the horse
reached the corner but kept going straight and that was the last anyone saw of Herbert
Jackson and his fine horse that day. I remember going into town and seeing his horse tied up
outside the local hotel, so apparently the horse knew what he was up to as well. This person
had literally hundreds of drunkenness convictions - they constituted 99.9 per cent of his
convictions.
Hon B.L. Jones: He was probably suffering from the disease of alcoholism.

Hon I.N. CALDWELL: It is clear to see the problems that he was causing to the town. I
knew the sergeant and his good wife at that time and each Christmas Herbert Jackson would
go out and cause trouble so he could be in gaol on Christmas eve to partake in the wonderful
Christmas meal that was presented to him. The wife of the sergeant became sick of this and
when he was picked up at Christmas each year he was taken 20 miles into the scrub so he
would not be fed on Christmas day. Members can imagine the problems this person was
causing. If this legislation had been promulgated in those days this guy would have had a
clear record.

Hon Reg Davies: And Christmas at home.

Hon J.N. CALDWELL: Yes, and he would have had plenty of money. However, I do not
think that would have been a good thing because he would have spent his money on drink
and his health would have suffered because he would not have been eating the right food.

I am trying to make the point that this is an enormous problem in the region I represent and it
is not confined to Aborigines. In many instances the Aborigines are in the minority. The
white race is as much to blame as anyone else because it introduced alcohol in the first place.
We must take every measure we can lo resolve the problem and I hope that this Bill goes part
of the way towards the rehabilitation of alcoholics.

Debate Interrupted
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STATEMIENT - BY THE PRESIDENT
San Francisco Earthquake - Stephens, H-on Tom, Uninjured

THE PRESIDENT (Hon Clive Griffiths): Before I call on the next speaker I interrupt the
proceedings for the benefit of members who may be interested in what I have to say. My
office has been in close contact with San Francisco since the earthquake occurred in chat city,
because one of our members, I-on Tom Stephens, is there. I have received word that
although the hotel he was staying in is one of those which has been severely damaged he is
safe and is still in his dressing gown in the foyer of the hotel. His room is on the sixteenth
floor and he cannot get to it. Arrangements are being made to get him home as soon as
possible.

Debate Resumed
HON D.J. WORDSWORTH (Agricultural) [4.43 pml: I am apprehensive about this
legislation. At my age I find it difficult to accept that drunkenness is a social or a health
problem.

Hon Garry Kelly: Do you regard it as a criminal problem?
Hon D.J. WORDSWORTH: It is interesting to note that under this legislation the police will
be responsible for picking up drunken persons. Perhaps that answers the member's
interjection.
One would think that if drunkenness were a health problem drunken persons would be picked
up by ambulance attendants. After all, if a drunken person driving a motor vehicle is
involved in an accident and he injures himself, an ambulance would take him to the hospital.
Therefore, the health problem comes before the crime. The Governiment is saying in this
legislation that drunkenness is nor a crime, yet an ambulance will not called to assist a
drunken person; a policeman will be called to put him in someone's care,
It has been suggested that it is quite traumatic for someone to be picked up by the police, and
it causes difficulties for the detainee, particularly if he is an Aborigine. It is one of the
reasons this legislation has been introduced. Surely it adds to the argument that if it is
traumatic to be picked up by a policeman, a lesser trauma would result by being picked up by
an ambulance attendant. The only difference I can ascertain is that perhaps when an
ambulance picks up a person there are signs of blood and when a policeman picks up a
drunken person there are signs of vomit.

The main reason for this legislation is to ensure that Western Australia has a clean prisons
record. In recent years Western Australia has been embarrassed because of the percentage of
Aborigines, compared with white people, in OUr prisons. In the eyes of the world it does not
look very good. Changing the manner of handling a drunken person - not charging him, as
happens today, but rather detaining himn - will certainly make the police records look good.
Having fewer people being charged, especially Aborigines, will improve our record. One of
the reasons for the legislation is to change the statistics

Hon J.NI. Berinson: Can you suggest a useful purpose served by people going through the
whole of the court process?

Hon D.J. WORDSWORTH: I will come to that later. I repeat that the main reason for this
legislation is to change the statistics. Members must agree that if this legislation is passed The
statistics will look good. The United Nations will be in a position to say that we are fair to
the Aborigines.
Hon J.M. Berinson: What I am inviting you to do is to suggest what useful practical purpose
is served by dealing with drunkenness as a criminal offence and involving all those resources.
Hon D.J. WORDSWORTH: It has been handled in a practical manner to date. Perhaps I
could compare the existing procedure with what the Government is proposing in this
legislation. Other problems will be associated with the legislation including an extra load
being placed on justices of the peace. A positive side of the proposed legislation is that there
will be fewer requirements of police and their wives and hopefully fewer Aborigines will cake
their lives while in police custody.

I have always had sympathy for the police when they have had to handle people under the
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influence of alcohol. I remember attending the opening of a police station and at the
conclusion of die opening being invited to inspect the facilities. [ was startled at how many
drunken people were in the cells and [ was horrified at their behaviour. There was excreta all
over the floor. It must be very difficult for the police to cope with drunken persons vomiting
all over them and over their cars.

I have already mentioned that this legislation may result in fewer Aborigines taking their
lives while in police custody. One wanders whether they will not do the same thing when
they are put in the care of an individual or an organisation. In his second reading speech the
Minister said that the best treatment for drunkenness is for the drunken person to sleep it off.
That would obviously be the best way to reduce the trauma. It seems that, initially, those
who are intoxicated will find themselves in a police cell. There does not seem to be any way
of getting out of that, so there will still be the trauma of ending up in the cells. Sure, they will
not be fingerprinted, photographed, or have some of the other nasty things done to them that
happen when a person is charged in a police station, but they will be searched and various
items of clothing such as belts - which it iffelt people can damage themselves with - will be
taken from them.

If intoxication is to be dealt with as a health problem one wonders what these people will do
to our hospital system, which is already well and truly overloaded, particularly emergency
and entry services. It appears that the provisions of this Bill mean that hospitals would have a
different and additional load placed on them. If Government members say that this is not a
health problem but a social problem, one woodens how much effect this Bill will have on our
system of social services. It is interesting that the Prime Minister has said that no child will
be in poverty by 1990, because I think that the provisions of this Bill will ensure that there
will be quite a few more duties forced upon those who service that section of our community.

lion John Halden: How could that be backed up? What is the connection?

Hon DiJ. WORDSWORTH: If it is to become a social problem it is not a police problem. It
is to be taken out of that field and put into the hospital or social area. The Minister says that
it is one of those two alternatives and obviously it must be an additional load on whoever is
given that problem; we must accept that.

Hon John Halden: I do not.

Hon D.J. WORDSWORTH: When the Minister responds I would like him to tell us how
people under the influence of drugs a-re to be handled, because the legislation refers to
..intoxication". It seems to most members of the public that people suffering from the effects
of drugs, certainly in public, appear to have very much the same problem as a person who is
intoxicated.

Hon J.M. Berinson: The definition of "intoxicated" means someone seriously affected,
apparently by alcohol, so the criterion there is that it should appear to the policeman that it is
an alcohol related condition.

Hon DiJ. WORDSWORTH: This seems to be one of the problems. [ guess that we have all
been in the circumstance of walking along the street and finding a person literally lying there
as if in trouble. One goes to help that person and cannot get him to his feet. After a while,
someone comes up and says, "Don't you realise he is under the influence of drugs and you
can't do much about it?" It is hard to then get a policeman to take over with that person and
no ambulance officer wants to take him to the hospital. All sorts of difficulties arise with a
person in that condition. That is what I was referring to. Seeing a person under the influence
of drugs on the street is not much different from seeing a person under the influence of
alcohol on the street.

I notice that this legislation makes additions to the Police Act and refers to people seriously
affected by alcohol and to their being in a public place, or trespassing on private property.
There is a provision in the legislation for the police to enter a property and search it for such a
person without having first obtained a warrant. It seems rather odd that that provision is
included in this legislation because we have always been rather defensive about what the
police can do without a warrant. I admit that certain officers can enter one's property and
look for a galab under flora and fauna legislation, but it looks as though that has been
extended to allow police to enter one's property to search for someone suffering from the
effects of alcohol.
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This leads to one of the problems of what is a drunk or what is a person suffering from the
effects of alcohol. That is easily defined under the Road Traffic Act because we have
breathalysers. A breathalyser can specify a blood alcohol reading of .08, so the police soon
have a person breathing into a breathalyser to determine his sobriety. However, there is no
such definition in this Bill. Perhaps in future we may see policemen carrying breathalysers so
that they can decide this matter.

As I said previously in relation to warrants, it appears that a policeman can search one's
property if he can show that an intruder has been having a drink and is suffering from
intoxication. I notice that the Police Act is to change its definition of "drunkenness". That
will be removed and the new definition refers to a person conducting himself in a disorderly
manner. This opens up a whole new field. I looked up our Standing Orders to find a
definition for acting in a disorderly maimer. Standing Order No 312 says that the President
will resume the Chair if a person is disorderly. Standing Order No 106 mentions a member
being guilty of disorderly conduct. That is not much different from the definition in this Bill,
which refers to a person conducting himself in a disorderly manner. They are virtually the
same words. Perhaps a person's defence will be that he acted no differently from the way
members of Parliament act. I am referring here to section 43(1) of the principal Act, which is
to be amended by deleting the words "drunk and disorderly" and substituting the words
..conducting himself in a disorderly manner".

Hon J.M. Berinson: That does not relate to the question of people being detained for
drunkenness. That is the way in which the drunk or disorderly offence is changed to a
disorderly offence. It is not a new offence of being disorderly, it is leaving the existing
offence of being disorderly without reference to "drunk" as part of the combination

Hon D.J. WORDSWORTH: I think we are playing with words.

Hon J.M. Berinson: Of course we are playing with words, because we are deleting them.

The PRESIDENT: Order! This is not a Committee debate.
Hon D.J. WORDSWORTH4: Perhaps we can raise this matter in Committee, I notice that the
word is changed and we are now using the word 'disorderly". Members would realise that
one of the principal reasons for this legislation is to enable a person who has been detained in
a cell or police station to be released. That person is not charged in the normnal manner but,
nevertheless, must be detained until such time as he can be released. It appears that a person
who is in that situation charged with being disorderly - and I cannot call that person a drunk -
will be mixed in with people in the cells charged for other reasons. I believe this will cause a
few complications. Normally, when one goes into a cell one finds that all the people there
have been charged under criminal Acts, but now there will be a mixture of those merely
detained and those detained for good reasons under the Police Act. The BUi allows for their
release, and it provides that they will not be released to someone who does not want them.
There is the example the Minister gave in his second reading speech of the wife who gets
beaten up.

[Questions without notice taken.]
Hon D.t- WORDSWORTH: In his second reading speech the Minister outlined three
categories of people to whom drunken persons can be released. Firstly, they can be released
to a hospital, and that is acceptable. Secondly, they can be released into the care of a person
who applies for their release. A detainee cannot be forced on anyone. In other words, if he is
inclined to bash his wife his wife should not be forced to take care of him while he is in that
state. The detained person must agree to be released to the applicant. In other words, if the
detainee is of the opinion that he will be bashed by his wife he is not obliged to go with her.
Thirdly, if these requirements cannot be fulfilled the drunken person will remain in police
custody. However, under the legislation a detained person can at any time request a
policeman to take him to a justice of the peace. I can see that justices will be confronted with
problems in such cases because they will have to handle people suffering from intoxication.
The Minister has stated that if a person is still intoxicated eight hours after his apprehension
the police officer must bring himn before a justice. I can imagine what will occur in debates
about who should accept the release of a drunken person.
What privileges will be granted to drunken persons detained by the police? Under normal
circumstances if a person is charged he is allowed to make two phone calls. Under this
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legislation will the detainee be allowed to make two phone calls or will he be able to make
unlimited phone calls? I can visualise the problem that will exist because a drunken person
will find it very difficult to converse with someone over the telephone. It will probably be up
to the policeman on duty to make the calls on the detainee's behalf. However, if all fails the
detainee has the opportunity to go to a justice of the peace. Justices of the peace do an
excellent job and I hope that this legislation will not cause them any problems. They will be
called on at all hours of the day and night to attend to drunken persons and it will place a
strain on them.
I support the legislation.

Debate adjourned to a later stage of the sitting, on motion by Hon Fred McKenzie.

TRANSPORT CO-ORDINATION AMENDMENT BILL

Second Reading
Debate resumed from 21 September.
HON ElJ. CHARLTON (Agricultural) (5.40 pm]: The thnust of this Bill is to change the
permit system operated by the Department of Transport, the main emphasis being on
changing from an individual permit system to an annual system. Many other areas are
outlined in this Bill, but I consider the most important aspect to be covered by clause 4,
which deals with repealing subsection (1) of section 21 of the principal Act and replacing it
with a new subsection the main intention of which is the removal of licence fees for public
vehicles from the Act and their placement in the regulations. Placing those fees in the
regulations is viewed by the National Party with much concern, because when a Government
has responsibility for prescribing fees by way of regulations it has an opportunity to increase
the fees in a way not originally intended or an opportunity to not change the fee as time goes
by. I sound a warning to the Government, because this happens on numerous occasions.
Unfortunately, of late, it has happened far too often.
'he maximum rare for commercial vehicle licence fees will be increased, as will the
maximum rate for omnibuses. I am sure that other speakers will pay particular attention to
the public transport side of this matter, so I will concentrate on the carting of goods. As
members know, this State is a wide and diverse one in which to transport goods. As a result
of that there is an ongoing problem of insufficient funding for quality roads. We spoke about
this problem yesterday when the National Party raised the disallowance of a regulation
relating to an increase in the State's fuiel levy. This matter is central to the point that there
should not be a tax on fuel, as the Commonwealth has, to provide road funding, while at the
same time by way of regulation the Government has an opportunity to gather further revenue
from permit fees to put into the main roads trust fund.

Comments were made about this matter by the Leader and Deputy Leader of the National
Party in the other place. I will not recite the whole of what took place there except to inform
members who may be unaware of the position taken by the National Party exactly where we
stand. We view this matter so seriously that we considered moving for the removal of
proposed section 21(l)(b) because we considered that a Government with a wrong attitude or
priority would have an opportunity through this regulation to make these fees another
bonanza fundraising measure. It may sound good to say that this fee will be redirected back
into roads, but we cannot have the transport operators of this State imposed upon to provide
revenue for the roads of Western Australia.
I can already hear people saying that it is the heavy transport vehicles that damage the roads.
However, we must get our facts and our priorities correct. My main point is that road
transport is absolutely essential to this nation and to this State and nobody should look on the
road hauliers of this State as people who have taken on a business part of which process
involves damaging the roads and leaving everyone else to pick up the pieces. The fact is that
the road transport operators of Western Australia have for a long period been subjected not
only to competition within their own operations but also to a Government which has placed
an unfair load on them. These are some of the hardest working people in the State. Some
people talk of working 37.5 or 40 hours a week; the transport operators must sit back in their
cabins and smile when they hear that because most of them have to work double those hours.
They must do that because of the system that has been allowed to develop in their industry.
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We cannot have a system implemented which will encourage the Government of the day to
see it as another golden goose providing money which can be distributed in various ways.
The National Party sees logic and commnonsense in amending this Act to allow the maximum
rate to be increased, which means increasing it simply because it will be collected on an
annual basis rather than on an individual load basis. The rate must be increased to cover that
situation. However, we do not want a situation to develop which allows an avenue for
funding to be obtained by the Government in that way. There are various ways of tackling
this matter. One is to move to disallow that part of the Bill which provides the Government
with an opportunity to set this fee by regulation and to allow the other parts to pass. We
appreciate that the Government has the option of not proceeding with the other parts of the
Bill. We do not see that as a responsible position for it to take because the last thing we want
is transport operators subjected to applying for a licence on a regular basis as they are forced
to at present. Therefore, a whole range of changes, apart from setting the fees by regulation,
could be beneficial. The industry obviously wants this legislation in place and has said so.
We do not want to jeopardise that happening.
The bottom line of this matter is that we will not accept a regulation which is introduced in
the manner proposed in this legislation. 1 hope the Government takes note of our position in
relation to this matter. If it does decide in the final analysis - arnd it is the Minister and the
Government who must make thts decision - to burden this industry wtth another impost, it
can expect the National Party to hit it with everything we can bring forward and as hard as we
can. We advise the Government that we will not cop it because if we did, we would not be
doing our job as far as this industry is concerned.

The second point is that we take action to disallow the regulations.

Hon Graham Edwards: Are you saying that you will move to disallow the regulations?.

Hon EJ,! CH-ARLTON: Yes, we will move to disallow the regulations, if we consider that
the increase will place an extra burden on the industry.
Members must understand and acknowledge the critical role of this industry in Western
Australia. The road industry could expand over a large area here. We have franchises, open
competition and various permit systems around the State. We need those sorts of things
because if there was open slather many operations would be uneconomic.

Under the Milk Transport Act in Western Australia a lot of capital is committed to the
various franchises. Franchise systems work well. We have many other operations in the
State on franchise systems. This is a good thing and one that we hope will remain. That does
not mean that if something was a good thing five or 10 years ago it will be good in the future,
but the principle must be acknowledged. The main thrust of the Bill relates to moving away
from the permit system into a regulation system.
Hon J.M. Brown: Is that the regulation of licences?

Hon E.J. CH-ARLTON: Yes, into the regulation of licences. We cannot allow Government
or departments to see this as another "milking cow" to create more funding to be directed
towards areas such as the Main Roads Department. While this might shore up and assist that
particular aspect of the industry, it will put an unacceptable burden on an industry that can ill
afford it. I hope everyone is aware of the commitments and the contribution that the road
transport industry makes in this State. Hon Fred McKenzie is sure to inform us - he usually
does - that mote of our transport and cartage should be an rail.

Hon Fred McKenzie: Only if you want them.

Hon E.J. CHARLTON: The National Party respects that because we see the role of the
railways as bulk caniers as an important one, particularly as far as grain is concerned. We
strongly advocate the railways as the best means to cart grain and perhaps some other
commodities for this State. However, road transport has the right arid responsibility to
operate in those areas where it is not competitive or economidcally viable for the railways to
operate. In those areas road transport is doing an outstanding job.
In summary, we agree in principle but have very serious reservations about the regulation
aspect of the Bill. I wish to place on record as we have done in the other place that if the
Government, in its lack of wisdom, takes advantage of the situation to burden this industry
with the overvalue incorporated in its regulations then we will take the appropriate action.
However we will not disallow that part of the Bill. We support the Bill.
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HON GEORGE CASH (North Metropolitan - Leader of the Opposition) [5.56 pm]: On
behalf of the Opposition I agree with the comments made by Hon Eric Charlton and will join
with the National Party in disallowing the regulation which he has referred to if the
Government does not take into account the various matters that have been raised by him and
those other matters that will be raised by members of the Opposition.

I do not wish to use this House to regurgitate the debates of that other place. However, one
of the failings of this Legislative Council as I read it - I should just qualify my comments by
saying that as a new member of this Legislative Council but -

Hon Graham Edwards: I will be happy to advise you.

Hon GEORGE CASH: That is what I am afraid of.

Having had some experience in the Legislative Assembly it seems to me that much more
would be achieved in the Legislative Council if we had a number of commuittees that were
able to consider and give advice to the House in respect of specific legislation. I am aware
that a number of Standing Committees exist which do a particularly good job. However,
there is scope for this House to put its own stamp on the legislation it considers with an
expenditure committee and even perhaps some other committee, so that it is in a position to
properly consider legislation the Government wants to introduce into this place. When I say
properly consider, I mean that we institute a situation where members are able to sit down, I
hope, in a bipartisan way and perhaps take advice from various Government heads or
Coveroment officers to get a better understanding of a Bill on an informal basis from a
Minister, and then make various recommendations to the House with the aim of improving
the legislation and benefiting the community that the legislation is likely to affect.

This Bill will generally cover four areas: Firstly, licence fees currently set by the Act, or
within the Act, are to be replaced and taken outside the Act and set by regulations; the second
matter, as I read the Bill, is very much a technical matter which clarifies questions in respect
of the issue of omnibus licence plates; the third is that very contentious area of road cost
recovery in Western Australia; and the fourth area seeks to allow certain funds to be
transferred at the end of each financial year.

In respect of the first area, as a general rule, I do not favour a situation where we govern by
way of regulation. Members would be aware chat regulations are often tabled in this place on
a daily basis. Unless a member has access to a Government Gazette or is prepared to listen
very carefully to the tabling of documents, including regulations, and then research which
regulations might have been tabled, the member might not be aware that those regulations
have come into effect.

Sitting suspended from 6-00 to 7.30 pm
Hon GEORGE CASH: Prior to the dinner suspension we were discussing amendments to the
Transport Co-ordination Act. I had mentioned to the House that the proposed amendments
generally covered four areas and I will briefly reiterate those areas. One is for certain licence
fees that are currently dealt with within the Act to be replaced by regulations; the second is
clarification of the issue of omnibus numberplates and is very much a technical matter; the
third is a fairly contentious area that surrounds the question of road cost recovery, which
proposes that certain funds generated as a result of the issuing of licences and permits be able
to be transferred from the Transport Co-ordination Act area to the Main Roads Department;
and the last is a technical matter of the balances at the end of each financial year being able to
be retained in the transport coordination fund. In respect of that last matter, while it may be
just a technical matter of ensuring that funds can be retained in the transport coordination
fund at the end of any given financial year, the interesting question that arises is just how
much of those funds might be kept at any rime. Members will note that presently there is a
need to clear those accounts.

I had just begun dealing with the area of fees being determined within the Act and therefore
requiring an amending Bill each time the bureaucracy wanted to change a fee, or allowing
that function to be done by way of regulation. I said that I was generally opposed to using
regulations in cases where it was commercially and practically viable to bring Bills into the
House. The reason for that was to ensure proper parliamentary scrutiny of any attempts by
the Government to increase fees at any time. It is true that when there is a proposal to amend
a fee by way of regulation it must appear in the Government Gazette and be laid on the Table
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of this House for a certain period before it comes into effect, and I accept that, in practical
terms, to be required to come to the House on each occasion that one wants to amend a fee is
probably unrealistic, although amending fees by regulation goes against the principle of
general scrutiny of Government. However, that is an area we could debate for ever, and I
accept that occasions arise when there is a need for regulations to enable the ordinary course
of Government to continue.

In respect of the fees that are intended to be transferred to fees that can be amended by
regulation, it is intended at the moment to provide an annual fee for certain truck operators
who operate in the north west, and also to retain the single trip fee that currently exists. The
trucking industry generally has been consulted by the Government and my discussions with
representatives of various transport associations indicate that they are prepared to accept the
proposition the Government has put forward. They are obviously concerned about any
proposed increases that might be applied to them and in my view those fees will be more
easily increased once it is done by regulation. However, the consensus within the industry is
that they accept the situation proposed by the Government, on the condition that they would
want to be consulted if there were any attempt to increase fees in the future.

The fees previously set as maximums under the Act were set some considerable time ago and
have been increased moderately over a fairly long period, and it is now ntecessary to review
those fees so that we might almost say another lease of life is given before they reach their
maximum again.

I do not think there is any need to cover the question of the omnibus numberplates. We are
told that Crown Law opinion is that while the Department of Transport has been issuing these
plates for a number of years there may be some question as to its authority to issue plates and
this is being clarified by the amendment contained in the Bill.

The area of road cost recovery is the most contentious in this Bill. It is my view that the
question of road cost recovery was only ever raised in Western Australia because of pressure
applied to the Government by Westrail. Most members would be aware that there are many
opportunities in Western Australia for freight to be carried by road transport at a lower cost
than that which Westrail demands to carry the same freight across the same distance.
Because of the regulated system within which we currently work in Western Australia there
is obviously a cost imposition for people wanting to transport certain materials. A number of
attempts have been made in recent times to deregulate the rail system in Western Australia
and allow a greater choice by users, and in particular to push some of the freight across to the
road transport area, but there still remains a fairly severe restriction on what Westrail is
prepared to accept and we still have certain regulated areas in this State.

As Westrail was losing out on certain regulated areas, or as deregulation was coming into
effect, the only way it could justify its higher fee for carrying certain freight was to argue that
the heavy trucks operating within Western Australia were breaking up the roads and
contributing to additional maintenance and repair costs. Westrail suggested that a fee should
be applied to heavy trucks to cover that additional wear and tear cost.

Hon Carry Kelly: Do you accept that preference?

Hon GEORGE CASH: As Hon Carry Kelly knows. a number of papers have been written on
the proposal by learned academics and there seems to be a consensus chat the truck operators
in Australia already pay, by way of fuel levies and taxes, for the damage they cause by using
our roads. It is not a case of whether the big trucks cause damage to the road as it is generally
accepted that they do more damage than domestic cars because they have a heavier mass
upon the roads. The argument is that they are already paying through all the taxes for the
damage to the roads. It is really a matter of whether it is an equitable distribution of the fuel
levies and taxes collected by the State and Commonwealth authorities. All of us in this
House would agree that the huge amount of fuel taxes collected by the Commonwealth
something in the order of $7 billion a year - is not applied in total to roads. As I recall,
$1.5 billion or $1.6 billion is applied to road construction and maintenance purposes and the
balance of that money goes into the Commonwealth's Consolidated Revenue Fund and is
used on all manner of things. Therefore, the argument is not whether the trucks cause
damage on the road, but whether there is an equitable distribution of the money collected
from that part of the industry.
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That argument can be used again in respect of State fuel taxes. This year motor vehicles
generally will raise an amount of $130 million in revenue, yet it is proposed that only
$83 million go back to roads. The balance is to be distributed between Transperth and other
areas. I would argue that road cost recovery taxes or fees are unjust, and that argument will
rage for a considerable time. As I suggested earlier, it was raised in the first place to cause
truck operators throughout Australia to increase their rates for carrying freight so that
Westrail and other rail organisations throughout Australia could justify the sometimes
exorbitant fees they were, and still are, forced to charge on some routes. Road cost recovery
came into effect some time ago when the State Government decided to deregulate some of
the fornerly regulated areas such a Hyden. It was agreed that, rather than having Westrail
cart the fuel, toad transport would be used. The penalty that the Government extracted from
the road transport industry was the imposition of a special fee within the permit fee; that is
the amount of money that the Government wants to transfer to the Main Roads Department
through a provision of this Bill. The only thing which can be said in favour of this provision
is that if the Government is to collect a special fee for road recovery cost purposes, at least
the correct place for that money to go is to the Main Roads Department for road maintenance
and construction. I do not agree with road cost recovery and sufficient papers have been
written on this subject to show convincingly that the transport industry already pays a
tremendous amount in taxes, fees and charges to State and Commonwealth authorities, and
this is another way of ripping off the system.
Hon Garry Kelly: Are you saying that all the fuel levy revenue raised should go to road
maintenance? For example, should all Commnonwealth fuel taxes be spent on roads?

Hon GEORGE CASH: You mean all the $7 billion? That is not the argument I am
advancing.

Hon Garry Kelly: That is just as well, because it would be ridiculous.

Hon GEORGE CASH: The member may call it ridiculous, but the capital value of roads in
Western Australia involves a tremendous amount of money. If the member reads the Main
Roads Department's annual report when Don Aitken was Commissioner for Main Roads, in
his foreword he set out the likely costs that we were facing in just trying to maintain the roads
in a proper manner over the next 10 years. He projected a huge cost. While it may be
unreasonable to expect the $7 billion collected by the Commonwealth to be allocated to road
construction and maintenance in one year, there is no doubt that the $1.5 billion or
$1.6 billion presently allocated is inadequate. The road system in Western Australia, and
across Australia, is generally breaking down because of a lack of resources allocated by the
Federal and State Governiments. That is an argument the State Labor Government accepts
because the State Minister for Transport has been to the Eastern States on a number of
occasions to make approaches to the Federal Minister to encourage the Commonwealth to
provide additional funds in this area. On a more practical level, if the Federal Government
were prepared overnight to offer the $7 biilion for road construction, the industry could not
take it up. There is no question that all members in this House would agree that additional
funding is needed in this area. i regret that the State found it necessary to raise funds for road
maintenance and construction programs when one considers the huge amounts of money the
Federal Government takes in fuel tax.
I know you, Mr President, are interested in the situation in respect of regulation of transport
in Western Australia. It is about time we had a very close look at the current system and at
those areas that we can continue to deregulate. The Department of Transport is in the throes
of considering the question of deregulation. We discovered from answers to parliamentary
questions that the department is still busily working on certain areas that could be
deregulated. I wonder whether the Minister will indicate where we are in respect of those
other areas which could be deregulated and the associated policy matters that the department
has been considering over a long period of time. We are faced now with an intolerable
situation in which the Government's regulation is denying the opportunity for user groups to
use the road freight industry, and that situation will remain until we can deregulate the
transport system further in Western Australia.

I can assure the House that the Road Transport Association and other transport groups in
Western Australia join me in condemning the need for the Government to impose the road
cost recovery tax. I hope the earlier comments of Hon Eric Chariton are noted by the
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Government because, if not, I can see the Legislative Council being put in a position where it
has to disallow the regulations that the Government brings forward if the Government is not
prepared to consider the plight of the road transport industry in Western Australia,
Other issues need to be raised which do not necessarily go to the heart of this Bill, but which
certainly affect road transport generally and, in particular, the Transport Co-ordination Act. I
refer to the current policy which states that road trains are not able to go past a certain point
south of the Roe Highway. Promises were made by a number of former Ministers that
consideration would be given to allowing road trains to use the Roe Highway when it was
completed. I understand there is some reluctance on the part of the Government to comment
on this and I ask the Minister in his response to the second reading debate to give an
indication of where the Government stands on this matter.

Another matter of concern is the fertiliser transport regulation. Again, I understand the
department has, for some time, been considering a policy review of this regulation. Some
months ago the department advised that the policy would be completed around September. I
asked the Minister to indicate whether that report had been completed. I also asked the
Minister to give an indication of the Government's intention to further deregulate the
transport of fuel within Western Australia and to advise members of the areas under
consideration. I would be interested to hear his comments on the question of the deregulation
of the transport of small bulk goods.

I have raised the question of the transport of gypsum in Western Australia - not in this House,
but in another place. It was more than 12 months ago that a fairly substantial export order
was lost to a Western Australian company because gypsum is required to be transported by
rail. The cost of canting the gypsum by rail from the area in which the company was
operating, added to the other handling costs, made it uneconomical to export the product out
of Kwinana. Had the Government agreed to gypsum being carted by road in that instance I
understand that contracts in excess of $3 million per antnum could have been signed.
However, that contract was lost because of the Government's regulation for the carting of
gypsum. I ask the Minister to advise where the Government stands in this regard. I
understand that markets can be established if an agreement is reached for gypsum to be canted
by road.
I am reminded of the situation which exists about 150 kilometres north of Perth; that is,
Department of Transport inspectors are apprehending trucks carrying gypsum to a plan: in
Perth. I know that one operator is faced with a number of summonses for trying to cart
gypsum to the metropolitan area to be used in the production of various products. It seems to
me that the Government is cutting off its nose to spite its face by not allowing gypsum to be
landed at Perth at a reasonable cost. Until we free up the transport market we will be
crucifying this State and we will be responsible for not allowing the creation of jobs we could
have if gypsum were transported by road.

I will raise a number of matters during the Comrmittee stage and I look forward to thle
Minister's response to the questions I have asked.

HION FRED NMcKENZIE (East Metropolitan) [7.56 pmJ: I support the Bill. One of the
problems facing Wesrraii following the deregulation process is that it is not able to compete
with road transport. If it were able to compete with road transport to transport commodities
around the State it would be assured of remaining in the marketplace.
As members are aware, the previous Liberal Government put Westrail on a commercial
footing and this Government has continued along that path. The people in the country areas
must make up their minds about whether they want a railway system. The recent experience
in regard to the transporting of wool was mentioned in this House today. I remember Hon
David Wordsworth raising this subject in an adjournment debate. In most instances Wesirail
cannot Compete with road transport because the average motorist is providing a healthy
subsidy to the road transport industry which is involved in the canting of bulk commodities.

The Leader of the Opposition referred to the studies which have been undertaken. As I
mentioned, the time has come for country people to make up their minds about whether they
want a railway system. If we reduce the number of commodities that can be transported by
rail, the less competitive Westrail. will be. The only way to tackle the matter is to take up the
question of road recovery costs.
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One of the reasons for the introduction of this Bill is the transporting of fuel by road and the
need to collect some sort of road maintenance fee - call it what one likes. In the past we did
have a road maintenance fee and additional fees were collected from persons operating heavy
vehicles. Members would be aware of the history of that.
The transport industry is a huge industry and there are a great number of players involved in
it and this presents some difficulty to the Government. Unfortunately, the people who do
most of the work - the owner-drivers - do not get the returns they deserve, but they want to
argue about the possibility of decreasing charges instead of considering the true recovery
costs. Sooner or later we will be faced with this problem. The Government is attempting to
tackle what is a difficult task involving a huge number of people. I am quoting from a
journal "Railways of Australia Network". If members wish to dispute the figures in it they
can do so. However, I have read many interstate commission reports on road recovery costs
and the facts are stated in them. These interstate commissions are independent bodies. Other
responsible researchers also have found that charges are much less than the full cost of road
damage- The interstate commnission recommended that charges on trucks be increased to
meet those costs. These are the sorts of things we have to look at, because if the charges do
not increase there is no way in which the railways can compete. There will then be additional
damage to roads at a faster rate, because it is the big blokes, the 41 tonners, that damage the
roads. That is beyond dispute and they would not argue about that. They might argue about
the amount, but let the professional people sort that out as they have done in the article to
which I have referred.

Members should bear in mind that the railway systemn must pay the true cost of its tracks,
there is no escaping that. The only way these things are picked up is through annual losses.
That is a form of subsidy. Successive Governments have said, "Get commercial, or get out."
Many commodities should be transported by rail, and we should not be putting up with these
big trucks driving around with all the problems they cause.

Hon D.J. Wordsworth: Such as?

Hon FRED McKENZIE: I see plenty of bulk commodities such as those from the sand
industry arnd coal industry running on the roads. Road trains to the south west were
mentioned here tonight. Many commodities are involved. A new sand industry is operating
in the south west and there has been a report on that. I have not read that report, but I
understand it recommends it go to rail. It is probably not the economical way to go because
of the subsidy being provided to big trucks by Hon David Wordsworth, and all other people
who own motor cars, including me. Hon David Wordsworth should be aware of that because
he is a former Minister for Railways and Transport.

Let us look at what is happening in the freight transport industry. The source of this
information is "Nelson English, Loxton & Andrews Pty Ltd, 'Consumption of Transport
Energy in Australia 1984/1985 ". A chart appears in this document which shows that in [ 976
road trucks had 12 per cent of road freight and Government railways had 16.1t per cent. All
railways are Government railways, except those in the north, but we will leave out the north
because we know what happens up there; it is all rail for the transport of iron ore. In 1985 the
road trucks had picked up 10 per cent and had 22 per cent of available freight and the
railways, had picked up four per cent and had 20.1 per cent of available freight transported.

I rum now to the matter of revenue, which was mentioned tonight, and how much revenue the
Government really collects from road users. People always seem to talk about the revenue
collected and say that it should all go back to roads. I mentioned by way of interjection last
night the subject of road trauma or accidents. The sources of table two of this report were the
Australian Bureau of Statistics, 1986; Australian Institute of Petroleum Ltd, 1986; the
Comnmonwealth of Australia, 1986-87; and the Bureau of Transport Conmmunication
Estimates (BTCE). Under the heading "Estimated Government revenue from road use, by
recovery definition, 1986-87" the document states -

Table 2 shows that in 1986-87, all Australian road users (private cars, trucks, buses)
paid about $9 billion in fuel taxes and excise, fuel franchise fees, sales tax on vehicles
and pans, registration fees, and other charges.
Most of this money was raised by the Commonwealth Government as indirect
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taxation. It was spent on defence, justice, health, education and other essentials in the
same way as levies such as import duties on jewellery', excise on beer and cigarettes,
sales tax on television sets are spent.
This indirect taxation is a necessary arnd justifiable part of our public finance system.

I want members opposite to bear the next comment in mind -

The railway systems pay their fuel taxes just as road transport fuis do, and very little
of their taxes finds its way back to rail for investment in infrastructure. Quite simply.
rail is financing its competitors.

Table three is headed, "Total road expenditure by all Governments, 1984-85'. The source is
Australian Road Finance Statistics 1975-1976 to 1984-85 and the Federal Bureau of
Transport Economics, 1988. The document states in relation to this table -

In table 3, we see that together governments (federal, state and local) spend a total of
$3.7 billion a year on roads...
Of this, about 40 per cent is spent on maintenance (fixing potholes, resheeting
sections of road with bitumen), about 30 per cent on "reconstruction" (rebuilding and
renovating roads at the end of their life), and about 20 per cent on new roads.
However, this spending does not necessarily keep the condition of the road system
constant.

I will look at the other aspects of road taxes that ought to be taken into account. The
document states, later -

In 1985, costs of road trauma in Australia were estimated by the Bureau of Transport
and Comnmunications Economics at $5 billion -

We never hear about that. The document continues -

- a staggering 160 per cent of the amount spent by authorities on road construction
and maintenance.
Heavy trucks represent less than eight per cent of all registrations, but at least
10 per cent of road trauma costs are attributable to them.
On a tonne-kmi basis, road freight transport causes 18 times more deaths than rail..
The death rate per tonne-krn by road increases for the heavier trucks.
There a-re other matters such as the costs of enforcing overloading laws so that we can
protect our roads and so that they are not damaged at a greater rate.

Other transport regulations are not included in the costs of construction and maintenance and
are paid separately by all road users - everybody contributes to that. What we have to
consider is this: We are going down the path of deregulation and are being urged to proceed
at a greater rate, particularly by the road transport industry. This document states the
following in relation to that matter -

If there is deregulation and trucks remain under-taxed, even more farmn produce will
be carried on farmi-to-market roads by large trucks, which will go direct to the coast,
replacing the lighter "feeder" trucks now used for servicing rail silos.
This extra loading is likely to cause rapid deterioration of shire roads, forcing rural
communities to spend more and more on them. The benefits of this spending will not
necessarily flow back into the rural community that pays the bill.

I turn to the question of efficiency. One can talk about efficiency, but look at the tonnages
hauled on the railways as against what a 41 tonine truck can carry. There must be an answer
somewhere. The answer is simply as stated in this document from the Bureau of Transport
Economics, that this section is being subsidised in the fashion mentioned. The article
includes some tables. May I ask you, Mr President, for some guidance? I would like them
incorporated in Hansard so that they will be understood better. When may I ask for them to
be incorporated: now or at the end of my speech?
The PRESIDENT: The honourable member must obtain leave to do it. He can do that
whenever he likes. As the honourable member is well aware, I do not have a voice in this,
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but 1 have always indicated that I think the procedure is very unsatisfactory. However, I shall
not stop the member from seeking leave; he may seek it now if he wishes.
Hon FRED McKENZIE: On reflection, Sir, I respect your attitude. I do not think it is
absolutely essential. I shalt read a table and provide Mansard with a copy of it. I quote as
follows -

There are two reasons why trucks should be asked to pay a much larger contribution
to the costs of road building and maintenance than they do now.
The first reason is that heavy trucks cause many times more damage than other
vehicles. This is because they travel further, have more axles, and have greater axle
loads.
The combined effect is best illustrated by applying an "equivalent standard axle'
(ESA) approach. This takes account of total load and axle grouping.

The example shown is as follows -

ESA score for truck 2. = 906 times
ESA score for car = .0032
Distance travelled by
truck = 150.000k = 7.5 times
Distance travelled by
car = 20,000km
Total = 906 x 7.5 = 6800 times

The point is this: In a year the average six-axle truck causes nearly 7 000 times more damage
than an ordinary private car. Does the truck pay 7 000 times more for registration? No, the
truck registration fee is only between 20 and 30 times that of a car. The second reason for
asking truck owners to pay more is that they receive a disproportionately large share of the
benefits of road expenditure in relation to the amount they pay. Some idea of the benefits
enjoyed by trucks can be gained by considering studies done by bodies such as the Bureau of
Transport and Communications Economics over the past 20 years. These studies have
consistently found that commercial vehicles receive about 60 per cent of the benefits of new
road investment.
I have dwelt at length on that matter because it needs to be understood. If we do not come to
grips with the question of road funding and road recovery costs, the railways will not be able
to compete and they will go out of business because they operate on a commercial footing. A
few years ago I did not worry because if we lost $40 million or $50 million on the railways
the State picked it up and the people in the country were subsidised. We have got away from
that now onto the user pays system. We must bring about a balance and efficiency, and the
only way to do that is to look at these sorts of issues, because there will never be enough
funds for roads. We will finish up with bigger trucks and heavier loads causing more and
more damage. Bigger and better roads will be required. Every time truck tonnage is
increased and heavier loads and bulk commodities are carted, we have to build bigger and
better roads and more expensive bridges. There is a huge lobby in the transport industry.
Most of it is in the road sector, and it will press Governments at every opportunity to find
more and more for road funding. The average motorist will subsidise road funding, and the
railway system will disappear. Rail cannot compete now with wool in most instances. In a
few centres it can, but it cannot compete in a commodity where it ought to be able to. We see
trucks'with loads of bricks. We are now talking about putting gypsum on the road. Road
transport is cheaper because it is being subsidised and Westrail is gradually reducing its
deficit.
Hon George Cash: In respect of gypsum, it is not necessarily the freight rate per mile; it is
the triple handling. There may be a special case. I chink Westrail itself acknowledges that
that is an unfair situation, but it cannot do a lot while the present policy exists.
Hon FRED McKENZIE: If we add the road recovery charges, the freight rate goes up and
the amount handled per annumn allows Westrail to move into the area. We have heavy
vehicles on the urban roads in the south west; I have heard many complaints about that. We
have to have them, but we should keep them to a minimum. I amn not saying they are not
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essential; heavy commodities will need to be canted. There are places off the beaten track
which, because of economics, will still require those big vehicles, but we do nor need them in
the present quantities. The railway system is just disappearing.

Mr Cash talked about handling. It is true that handling is a problem, but we have to capitalise
to buy new equipment. That applies to rail as much to anybody else. Westrail is putting up
with antiquated stock. When it is run down, there is no capitalisation program so the
commodity is thrown away. Parr of that relates to wool. The farmers maintain that the cost
of handling involved putting the product into covered vans rather than on to flat tops, which
would cut down the handling charges at regional centres. It would have been cheaper and
easier to handle at $4 per bale, or whatever the charge was; but the wool had to be loaded into
vans because there were not enough flat top wagons and no program to build more. We will
face the same situation with superphosphate. More and more commodities will go onto road
unless Governments take a hand. It is a very difficult problem, but it must be tackled.

I make those points in support of this Bill because no doubt the decision in support of the
regulation is partly connected with recovery costs as a result of fuel rankers. These huge
trucks have gone onto the road and rail has lost that trade; it cannot compete. Rail may not be
the most efficient system, although in many instances I believe it is.

I rake the point IHon George Cash made about regulations. They can be quite dangerous; but
I have been here for a long time now and I have noticed a tendency for things to be moved
out of Acts simply because we have looked at them 20 years down the track. Taking the
inflation rate into consideration, we might increase a $20 penalty to $200 because we had not
reviewed it for 20 years. In such cases there would be an outcry but it would not really
represent as large an increase as it appears. That tendency did not start with this Government
but crept in towards the end of the last Government. However, I know what Hon George
Cash is saying is true, and this tendency must be watched. We must become more observant
in respect of regulations that come before us in case they are unfair. I admit it is dangerous in
the case of traffic penalties - no one knows rhat better than I do. One might be fined $40 for
speeding on one occasion, and on the next occasion when one is fined for doing the sane
speed the fine has increased to $80. One asks how it went up without one's knowing about it,
but of course it is done by regulation. The Road Traffic Act is a prime example of that.

I hope members can understand why I have a bias towards the railways. Someone must raise
the issue, and we must understand that there is another agenda. It is easy to back away from
the road transport industry. It can be terrifying to confront truckies - they are big blokes. I
have come up against them when I have been door knocking. On one occasion I had a big
bloke with me and he ran for his Life, but the truckies were friendly in the end.

Hon George Cash: I must relate this story to Hon Fred McKenzie. I was at the Belmont
Hotel, in his area, about two years ago. It was a Sunday morning at about 9.30 and I think
most of the trmckies there had come in overnight and perhaps had not slept. I know what
Mr McKenzie means - they can be pretty tough customers.

H-on FRED McKENZIE: I will tell Hon George Cash that it is much easier when one is in
Opposition. I support the Bill.

HON D.J. WORDSWORTH (Agricultural) [8.22 pm]: We have had a fairly wide-ranging
debate on this Bill. The last speaker spoke on his favourite subject of railways and threatened
the rural members of this House with the awful situation that we might end up by losing our
railways. The fact is that the more changes that have been made over the last few years, the
smaller has been the loss Westrail has incurred and I congratulate it on the way in which it is
turning its industry around profitably, because that is not happening in other Stares. Indeed,
Westrail is becoming very business orientated. It is handling the heavy traffic admirably and
casting off the lighter loads which are more suitably carted by road.

I know Hon Fred McKenzie defends the railways, and while his statements sound very
impressive the balance sheets put forward by Westrail do not quite indicate the oncoming
catastrophe that he suggests. Thank goodness we have made those changes in deregulation,
when we look at Australia's balance of payments and the' problems this country is in today.
in New South Wales just one Govemnment department loses $1 billion every year; I refer to
its transport department, which includes railways, the granting of licences, and so on. In that
State, rather than handing over the light traffic to the road transport section the railways carry
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out the old services and the road operators do so as well, so that they both compete for the
same traffic. Needless to say, the poor old railways cannot compete. What we have done in
this State is admirable, although I suppose I am biased because I had a certain amount to do
with the changes that occurred.
In his second reading speech the Minister said that the Bill will remove the licence fee rates
from the Act and enable them to be placed in the regulations. He went on to give examples
of the difficulty of annual licences and trip licences. I agree; I do not think it necessarily has
anything to do with inflation and the need to increase the fees but rather that, with the
changes that have takcen place, the Minister should be able to give the road transport system a
more sensible status. It is quite ridiculous that in some places trip permits are required when
an annual one would do, and that is really the intention of this provision. It gives the
Minister a chance to negotiate and sensibly regulate the road industry. None of us would feel
that there is not a need for some regulation and licensing. I know that the Bill amends section
21 of the Act concerning the fees for licences, and it goes on to deal with ominibuses, air
traffic worthiness and so on, but one must look a little further on in the Act to realise what
These fees are for, why the Minister is granting licences, and the conditions he must put on
them. Section 29 of the Act, which relates to the power of the Minister to attach conditions to
omnibus licences, covers the specific routes, the number of passengers, the specific
timetables, the specific fares to be charged, prescribed records to be kept, and so on.
One finds when one gets to the Division concemning commercial goods that it is much the
same. Section 33 reads as follows -

Application of Part
33. (1) Subject to this Division, the Minister may, on the application of the

owner, grant a licence in respect of a commercial goods vehicle.
(2) A licence is not required under this Part in respect of any goods vehicle
that -

(a) is operated solely in the area within 35 kilometres of the
General Post Office, Perth;

(b) is operated solely within 35 kilometres of the place of business
of the owner; or

(c) is being used otherwise than on a road.
It goes on to specify the various things the Minister must consider. Section 35 deals with
applications for licences and provides that every application for a commercial goods licence
shall be in writing setting out the route where the vehicle is to operate, a description of the
vehicle, the class of goods to be carried, and such other particulars as may be prescribed.
However, I cannot see amongst these any provision whereby the Minister must take into
account damage to the roads. The object of these sections is the regulation of where and how
road transport shall work. I am somewhat surprised to see the Minister, in his second reading
speech, suddenly talk about how he is going to tax certain road transporters for the damage
that they do. I wonder whether that ability is contained within the Act.
As well, the Bill clarifies the authority to issue numberplates, and no one is worried about
that. It will also enable the Minister to transfer certain moneys collected under the Transport
Co-ordination Act to the Main Roads Department. Of course, one of the objects of the
licences is to fund the Department of Transport in the granting of the licences. That
department must have staff to supervise this, and someone must pay for them. But it is felt
that the surplus has to go somewhere; we do not want the department to collect willy-nilly.
The Act states that the money should go to the Main Roads Department but, considering the
amendments we are about to make, which refer to the licensing of aircraft and ships, why
should the Main Roads Department receive any money? How do aircraft and ships wear out
roads? Mr McKenzie has been talking a lot of codswallop.
Maintenance for roads is provided for in a different part of the Act. The imposition of fees
on fuels was introduced to replace the road maintenance tax. Perhaps we should reconsider
that situation if there is a great need for repairs to roads. That is another section and has been
covered by regulations. Some objections were made last night when the Government assured
the House that a certain proportion of that fuel tax would be spent on country roads.
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As Hon Fred McKenzie stated, 1 highlighted in an adjournment debate the granting of
licences in Esperance. I waited with interest for a response from the Leader of the House.
We did not receive that response. However, a Minister in the other place did respond. HeI
said that only two Ministers have had the heave-ho from the Court Government. This is the
theme with which he answered questions in another place. He went on to abuse me not only
in that manner but also by referring to a golden handshake and said that I was offered the
position of Agent General in London. This makes me wonder what sort of a Minister he is if
that is the sort of response he makes in another place where a member cannot respond. That
is a very low attack.

Hon Graham Edwards: [ read that. I was not aware of to whom he was referring.
Hon D.J. WORDSWORTH: I am glad. Perhaps I am too sensitive; it was obvious to me to
whom the Minister was referring.
Hon Fred McKenzie: I read it; I do not share the Minister's views.

Hon D.J. WORDSWORTH: I thank Mr McKenzie. I would like to have debate on
parliamentary superannuation, a subject raised in that other place, but I have the decency not
to bring that matter into this place because it could adversly affect every member's
superannuation.

Putting that aside, the matter I raised during the adjournment debate was not the lowering of
the railway charges for wool out of Esperanice. The Minister in the other place said that he
was responsible for the decrease in the fee from $10 per bale to $8 per bale. He was also
responsible for the increase in the first place because those increases had been justified to
him. The Minister in the other place said that he talked to Westrail and the decision was to
increase the rate. The Minister said that he pleaded guilty to the allegation that he forced
Westrail to lower the rate. My argument is that he did not give the transport operators
permission to use road trains to transport the wool to Perth. The ridiculous situation was that
the transporters were carting loads of bricks down to Esperance on the road train, and
returning with the wool, but towing the empty trailer.

The Minister in another place had the audacity to say that I[could not tell which way a train
had gone when steam took over because there was no smoke. I think that is an old joke
which Ken Mclver used, and I will not criticise him. I criticise the Minister for the manner mn
which he grants road train licences. These matters may be better addressed at the Committee
stage.

I support the Bill.
HON GARRY KELLY (South Metropolitan) [8.36 pm]: The Bill has four basic
provisions. Firstly, it will enable moneys to be transferred from the Department of Transport
to the Main Roads Department. Secondly, it will put beyond doubt the authority to issue
number plates for omnibuses, tourist coaches and the like; thirdly, it will enable the end of
year financial balance to be retained and transferred to the main roads trust fund. Finally, it
will remove the licence fee rates from the Act and place them in the regulations.
Hon Fred McKenzie very effectively covered the question of road cost recovery. He
demolished the argument advanced by the transport operators that they cover the cost of
damage done to the roads by them. The figures and sources quoted by Hon Fred McKenzie
demonstrate that those operators are being heavily subsidised by ordinary motorists. The
Governiment seeks the transfer of this money because it relates to the relaxation of
Government policy regarding the transport of bulk fuel. That deregulation has resulted in
more trucks on the roads and the subsequent increase in wear and tear on the road network.
Appropriately that proportion of the licence fees collected should be transferred to the Main
Roads Department as compensation for the damage.
Hon David Wordsworth referred to section 21 of the Act relating to the issue of licences for
air and sea transport. He asked what affect these fees had and why the money should be
transferred to road maintenance. I presume it would not be beyond the wit of the department
to identify the funds collected from road transport operators as opposed to other modes of
transport. It would be a fairly easy task to identify those funds.

Hon DIJ. Wordsworth: And then what?

Hon GARRY KELLY: Those funds will be identified and a proportion of them will go
towards the maintenance of main roads.
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A number of members have alluded to the fact that, because this transfer of money is
envisaged by the Bill, it will not of necessity lead to an increase in licence fees. As I read the
Minister's second reading speech, the current wording of the Act prevents that transfer. This
amendment will allow a transfer of some of those funds. Not all of the licence fees will go
across; only a portion of the fund will go across. I am not saying the licence fees may not
increase; they may. However, just because some of the funds are going to the Main Roads
Department does not necessarily mean that the licence fees will increase. 1 think it is
eminently reasonable that the operators should provide some of the licence contribution for
the damage they do to the roads.
The second reason for the Bill is to put beyond doubt the power of the Department of
Transport to issue plates for omnibuses, tour coach operators, and so on. I have seen those
vehicles travelling the highways and byways of this State with the red and white number
plates. One would assume that they have the power to issue them. Apparently, the legal
eagles at the Crown Law Department have said that the power to issue those plates and
charge for them is less than clear and the Bill puts the present practice beyond doubt. I do
not think anyone could argue with the tidying up of that apparent anomaly.
The third reason for the introduction of the Bill is to allow end of year balances in the
transport coordination fund to be retained in the fund instead of being transferred to the main
roads trust fund. I think that is more than reasonable. Those moneys have accrued over a
year for a purpose. That purpose does not cease just because 30 June falls. It makes sense
for those funds to be retained for the purpose for which they were collected and the provision
will allow for greater flexibility in budgeting the moneys contained in the fund.
The fourth effect of the Bill is to remove the rate of licence fees from the Act and place it in
the regulations. By this mechanism, the road transport operators who operate in the north of
the State will have access to annual transport licences rather than a trip fee. Several speakers
have mentioned this already. However, the road transport industry has wanted this provision
for a long time - the Government consulted with the industry which accepted and welcomed
the Government's intentions.
Hon Eric Charlton expressed some misgivings about the fees being placed in regulations. I
suppose there is an argument that, if they are in the Act, they are under the gaze of
Parliament. However, Hon Fred McKenzie said that there had been a trend in recent years to
place fees, charges and penalties in regulations rather than in Acts to ensure a regular update
of them because sometimes Acts are not amended for 20 or 25 years and, in that time,
inflation eats away at the nominal value of the charge or the fee contained therein and, by the
time the Act is amended, the fees are of such trivial amounts that, unless one remembers the
effects of inflation, one wonders why legislators even bothered to put such trivial amounts in
the legislation in the first place.
Contrary to what some speakers have said, if regulations are used properly, they allow for the
regul~ar updating of charges and fees and they can be monitored constantly. I have been
fortunate enough to be appointed to the Joint Standing Conmittee on Delegated Legislation.
I assure members of this House that, under the diligent chairmanship of my colleague, Hon
Tom Helm, all regulations will be monitored closely, particularly regulations which increase
fees. The committee will issue reports to both Houses of the Parliament. Contrary to what
happened before that committee was set up, the Parliament's purview of amendments of fees
by regulation will get closer attention.
The Minister's second reading speech gave examples of changed fees. It refers to a six-axle
semitrailer carrying 20 tonnes of general cargo to Broome. The second reading speech
states -

On a single trip permit basis and assuming he undertakes 40 such trips in a year, he
would pay a total of $5 392 for the year. For a road train carrying 50 tonnies and on
the same basis, the fee would be $13 480 per annum.

The second reading speech also states that the maximum fee that the Act will allow is $1 620
per semitrailer or thereabouts, depending on the weight of the vehicle. That is thought to be a
bit low and a more realistic fee for this type of transport operator should be in the region of
$2 400 for a semitrailer. That is less than half of the fee that a regular operator would be
paying on a single trip permit basis. The second reading speech states further-
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In the case of the road train operator, the annual licence fee would be in the region of
$4 800 - a little over one-third of what is paid on the single trip permit basis.

I think there are many benefits for the operators by their having access to annual licences.
The House must remember that they have the option of paying either a single trip fee or an
annual licence fee; they can choose the one that suits their operation.

The amendments to the Act are sensible. The fears expressed by certain members about
placing the fees in the regulations will prove unfounded. It should be remembered that, at the
end of the day, the regulations can be disallowed. Indeed, Hon Eric Chariton said he would
do that if he thought the fees were increased exorbitantly. I think the Ciovemument has
thought this matter through and the Hill deserves the support of the House.

HON GRAHAM EDWARDS (North Metropolitan - Minister for Racing and Gaming)
[8.48 pm]: I thank members for their contribution to the debate, although it was a fairly
wide-ranging debate. I thank members also for their indications of general support given to
the major thrust of the Bill but with expressions of concern.

Hon George Cash asked a number of questions about particular commodities, such as
gypsum and fertiliser, and asked whether they were being considered for deregulation. The
current consideration relating to further deregulation is being given on a commodity basis.
Gypsum and fertiliser are still being considered.

Fuel is not being considered for further deregulation. At this stage, because the debate has
been fairly wide ranging, we should perhaps remind ourselves of what the Bill is about and
what deregulation is about. Deregulation is about removing restrictions that would force a
commodity to be transported by rail, but it does not mean dismantling the licensing system.
Deregulation gives the user the option of the transport mode he wishes to use, but that option
still requires that a licence be taken out. The licensing system is the method used to ensure
that country areas in this State receive an acceptable transport service, and this is particularly
the case in the more remote areas where franchise services have been licensed by the
Government. The licensing system also gives the Government the potential to limit certain
types of transport, taking into account road conditions, economic factors and the like. It is
also the means of extending or limiting transport services in the public interest. I am sure all
members will agree that is a reasonable system which extends protection to the total State.
However, it is not appropriate on the one hand to say that we support that system of permits,
but on the other hand we do not support the system of levying a fee for these permits, simply
because if a fee could not be charged the system would be starved of the funds required the
ensure that it is able to operate.

A fair amount has been said about govemmnent by regulation, but in my view we must be
realistic about the practicalities of this issue. I refer to some of the remarks made in another
place by the Leader of the National Party. He is reported on page 2423 of Hansard dated 20
September as saying -

The Transport Co-ordination Amendment Act has been one of the few Acts in which
the licences or permits which are generally granted have not been set in total by
regulation. Although we have some objection to government by regulation we
recognise the fact that licences and permits are perhaps more appropriately placed in
the regulatory provisions attached to any Bill. I think in his second reading speech
the Minister was quite right when he said that policy is generally written into the Act
and the details of implementation of that policy, particularly in relation to licences or
permits, are placed in the regulations.

I want to reiterate a point which was touched on by a couple of speakers; that is, if people are
dissatisfied with that which is achieved by deregulation, they have the opportunity to
challenge that in either House. It seems a fairly good example of that occurred last night.
Hon George Cash said during the course of the second reading debate that the discussion on
road cost recovery is likely to rage for some time. Hon Fred McKenzie said basically the
same thing. I should point out that the State is represented on an Australia wide committee
which is looking at this very complex issue of road cost recovery. It will be some time before
that committee concludes it deliberations but when it does, I doubt very much that its findings
will have universal agreement - such is the nature of the issue of road cost recovery. I am
sure that whatever is put in place by whatever Government, the issue will be long debated,
particularly in a State as vast as Western Australia.
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The Bill does not propose a new road cost recovery charge; the charge has already been made
under existing legislation. The Bill proposes that the moneys so collected will be able to be
transferred to the Main Roads Department for road maintenance. There is no doubt that
much more will be said at the Committee stage of this Bill. It is not my intention to deal with
the Committee stage this evening, and I will shortly move that it be made an order of the day
for the next sitting of the House.

A further point was raised by Hon George Cash relating to road trains operating further south
into the metropolitan area. That is a matter for the Main Roads Department. However, I
have been advised that representatives from the Western Australian Road Transport
Association and the Main Roads Department recently met to discuss this matter, and the
Main Roads Department has undertaken to review the current situation. I do nor know what
time span is envisaged for that review. I commend the Bill to the House.

Question put and passed.

Bill read a second time.

MOTION - PETROCHEMNICAL PROJECT

Document Presentation - Amendment
Debate resumed from 27 September.

Amendment to Motion
HON J.M. BERINSON (North Metropolitan - Minister for Budget Management)
[8.58 pm]: The Goverrnent does not oppose the amendment moved by Hon Phillip Pendal,
which seeks to add to the documents initially listed for tabling by Hon Eric Charlton and
which have already been tabled. However, it may not be possible to comply in full with the
request now made. For example, a preliminary review of Mr Pendal's list indicates that some
documents are not in the possession of the Government and some are believed not to exist.
Needless to say, a careful further review will follow the passage of the amended motion, and
should any requested document not be tabled it would be the subject of a detailed explanatory
memorandum.
The Government has no wish to delay the process unduly and I have circulated an
amendment which, given the impossibility of meeting the original deadline of I I September,
proposes the date of Thursday, 26 October as the date for tabling the documents. Given the
carriage of Mr Pendal's amendment, I will move that amendment.
The PRESIDENT: Have you given me a copy of the amendment?

Hon J.M. BERINSON: I am not yet in a position to move that amendment. The amendment
moved by Mr Pendal to add a further list of documents to those originally listed by Mr
Charlton on the assumption, especially given the Government's indication, that Mr Pendal's
amendment will be carried, is before the Chair at the moment. I understand that I should wait
until that amendment has been voted on before moving to amend the date of presentation of
the documents.

The PRESIDENT: Hon Phil Pendal has moved an amendment to the motion moved by Hon
Eric Charlton. I suggest that we deal with that before we deal with the amendment to be
moved by the Leader of the House.
Hon J.M. BERINSON: My comments were directed to Mr Pendal's amendments. The
Government will not oppose those amendments, but I have foreshadowed that if the
amendment is embodied in the motion, it will be necessary to give attention to the date for
tabling as stated in the original motion, which is I11 September. My proposed amendment
will change that date to Thursday, 26 October.

Amendment put and passed.

Amendment to Motion
HON J.M. BERINSON (North Metropolitan - Leader of the House) [9.02 pm]: [ move-

That the motion be amended by altering the date of return to order from Wednesday,
ILI September 1989, to T'hursday, 26 October 1989.
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IHON GEORGE CASK (North Metropolitan - Leader of the Opposition) [9.03 pm): The
Opposition understands the need for this amendment, and will support it. I regret that it has
taken us some rime to get to this point; Hon Eric Chariron moved his original motion on 5
September, and Hon Phi] Pendal moved at a later date for additional documents to be added
to the list. I indicate to the House that, in respect of other matters which may require the
tabling of certain documents, it would not be the intention of the Opposition to allow matters
to drag on for as long as this.

Amendment put and passed.

Question (motion, as amended) put and passed.

GOVERNMENT RAILWAYS AMENDMENT BILL

Second Reading
Debate resumed from 20 September.

HON (;EORGE CASH (North Metropolitan - Leader of the Opposition) (9.05 pmj: The
Opposition supports this Bill, which is designed to rationalise the accounting and financial
control arrangements presently in place at Westrail, and to establish a new accounting and
financial arrangement between Westrail and Treasury. It has been suggested that this Bill
will result in a greater measure of efficiency in Westrail's accounting procedures: Westrail
will be required to operate one major bank account, rather than the plethora of bank accounts
it currently utilises.

This Bill gives Westrail the authority to borrow funds from overseas. In another place certain
comments have been made about those overseas borrowings, and the Opposition is prepared
to support these provisions on the clear understanding that the reporting functions of Westrail
to the Minister will allow this House to question the Minister about the state of those
borrowings at any particular time. The Government has in the past hidden behind the veil of
annual reports, which are often produced many months after the end of a financial year.
There are ways in which the Opposition can ask questions about the current state of various
account balances, and in respect of overseas borrowings it would be my intention to maintain
a clear understanding of just how much Westrail is borrowing at any time.

It has been suggested that this Bill will allow Westrail to save in the order of $150 000 to
$300 000 per annum; if that is the case, I would be interested if the Minister could indicate
how he has quantified those amounts. I am not reflecting on the Government, because this
situation may have been going on for a long time under successive Governiments, but if we
can save up to $300 000 a year, then it is more the pity that we did not have these provisions
at a much earlier stage so that the taxpayers of this State could have been relieved of the
burden of support that is now granted to Westrail.

I am cognizant of Hon Fred McKenzie's comments on the operations of Westrail. An
interesting provision of this Bill - which was not given much prominence in the Minister's
second reading speech -is that Westrail. will be required to pay to the Treasurer dividends on
part of its profits. I remember some time ago, in another transport related matter, discussing
the need for various State authorities to pay dividends to the Government. i referred in
particular to the port authorities in Western Australia, where certain amendments were made
to their respective Acts to require that dividends be paid. I am interested to know, given the
comments of Hon Fred McKenzie about how difficult it is for Westrail to battle along under
existing circumstances, how long it will be before it is able to show a net profit and,
therefore, return a dividend to the Government.

This Bill makes a lot of sense, and enjoys the support of the Opposition.

HON J.N. CALDWELL (Agricultural) (9.09 pm]: The purpose of this Bill is to enable the
rationalisation of accounting and financial controls between Westrail and the State Treasury.
It has been made clear to us that there will be savings of up to $300 000. That is not to be
sneezed at, of course, because we are made well aware that Westrail runs at a loss on most
occasions. It was revealed by the Minister for Transport in another place when dealing with
the Transport Co-ordination Amendment Bill that the recovery of moneys from wool cartage
was running some $500 000 behind.

People in the country areas are always very loath to see trains stop running at any time. I am
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sure Hein Fred McKenzie is also well aware that trains are being imited on country tracks.
Country people would say the rail system is a service to the public. We have. lost $500 000
from the canting of wool and the rationalisation has been evident; however, the service to the
public is also very evident in the metropolitan area. Undoubtedly the railways there are also
running at a considerable loss, but we have not seen too much evidence of a reduction in
railway carriages running up and down the lines in the metropolitan area. The rail system
provides a service to the country and we must make every attempt to maintain it because it is
essential to country frople.

I had occasion to visit Queensland during the recent parliamentary recess4 and in that State
the railways seem to be booming. Queensland has just finished a $100 billion upgrading and
electrification of its rail system and during the time I travelled on that system I saw much
evidence of a thriving industry. Everywhere the trains pulled up, plenty of people seemed
willing to carry baggage, and it was rather strange to see the railways looking so prosperous
in a State about which we have heard so much over the last few months.

The National Party supports the Bill, although we all shuddered when we saw that Westrail
was going to borrow money overseas. We can well remember when many farmers borrowed
overseas - they went broke and I hope that does not happen to our State railway. However,
we have been told that its overseas borrowing is not for quite the same purpose. We support
the Bill.

HON FRED VMcKENZIE (East Metropolitan) [9.13 pm]: I support the Bill, especially in
view of the efficiencies that it will afford to Westral's accounting practices. However, I do
want to comment on those efficiencies.

Where Westrail is allowed to participate, it does so quite well, and where it is allowed to
participate in joint ventures with private industry it does quite well also. For example, the
last balance sheet shows that its joint venture on the road services side with Total Western
Transport Pty Ltd returned $1.4 million to Westrail. That $1.4 million might eventually
transform itself into a return to the Government by way of profit; eventually, that is - not yet.
In the meantime perhaps we can use some of that money to offset some of the losses we have
suffered in relation to transporting wool. Years ago there was a cross-subsidisat ion system in
respect of freight rates but with the commercial isat ion of Westrail that has all changed.

One of the regrettable things that occurred at the time the Act came into force was the
provision put in the Government Railways Act - and I refer to section 28A(4) which said that
the GJovernmnent Railways Commission shall not provide a service under this section
involving the use of a road vehicle when other road transport is available to provide the
service at an adequate standard and at reasonable cost. I do not know why, in the name of
goodness, we would have wanted to put that provision in the Act, other than to protect private
industry. If we are to have fair and open competition Westrail should be allowed co compete
on road and rail, and it is for die benefit of everybody in this State that Westrail be allowed to
do that.

Hon D.J. Wordsworth: But they do, don't they?

Hon FRED McKENZIE: They do. through Total West, but initially the proposal in the south
west transport study was not for a joint venture with Total West.

Hon D.J. Wordsworth: Westrail trucks have carted wool between Katanning and Fremantle
for years. Anybody who has been there has seen trucks doing so.

Hon FRED MCKENZIE: They had been doing ic for years before the new section 28A(4)
was put in the Act, but it referred to new business. It is quite simple and plain, and I will read
it to members

The Commission shall not provide a service under this section involving the use of a
road vehicle when other road transport is available to provide this service at an
adequate standard and at reasonable cost.

Maybe the staiida-rd was not good enough so they continued to use Westrail. However, that is
a discriminatory provision, Westrail had a huge road transport fleet before the Act was
changed, and it disappeared overnight. Westrail got out of smalls, and all of its road tmuck
services were pretty well wound up. There might be the odd truck or two around now; I am
not sure as [ have been away from the railways for a long time.
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The other rea in which Westrail has a joint venture of which I am aware is in blue metal
cartage, and that returned $500 000, so joint ventures are a good thing for Westrail. What
worries me about it, irrespective of which Governiment is in office at the time, is that in time
those profitable ventures may well be sold off to private enterprise. It might happen against
my wishes and be done by the Labor Party in the interests of privatisation, but I will oppose
that.
Hon Max Evans: Is the Asset Management Task Force looking at that as well?

Hon FRED McKENZIE: I do not know.

Hon Max Evans: It sounds like it.

Hon FRED McKENZIE: We can expect anything.

Hon Max Evans: I know.

Hon FRED McKENZIE: Is Hon Max Evans aware that they are looking at it?

Hon Max Evans: No, but you just gave me a tip-off.

Hon FRED McKENZIE: It is a possibility - they could be looking at anything. There is a
good case for a lot of railway land lying round the metropolitan area to be sold off. It has
been under-utilised.

Hon Max Evans: Not to pay wages, though.

Hon FRED McKENZIE: No, but to pay for the electrification system. The money must
come from somewhere, because if we have an electrified rail system we will not be allocating
heaps of funds to road maintenance. It makes good sense. Hon John Caldwell mentioned the
number of railway carriages running up and down the metropolitan area, obviously referring
to Transperth's projected losses of about $ 100 million for this year. However, if we do not
provide those services the cost of providing an adequate rail system in the metropolitan area,
where the congestion is, will then be thrust onto the roads, so it is a question of priority and
that is the way the Government sees it. Hon John Caldwell talked about the railway system
in Queensland where they spent heaps of money to electrify it, and I understand there has
been an increase in patronage of about 7t0 per cent. I believe the more people we get on the
trains the smaller the loss will be, although some people say that the more passengers picked
up, the more money lost. I would think that surely if there is density there must be some
benefits.

I support these moves. I have some questions to ask at the Committee stage regarding the
removal of the railways servants' benefit fund. This fund has been operating for a long time
and generates from fines placed on employees as a result of disciplinary measures.

'Hon Max Evans: How much did you put in?

Hon FRED McKENZIE: I think I paid $20 once for going past a staff station in the middle
of the night. I think the driver received a heavier penalty. [ think all railway men have been
fined during their careers, no matter how hard they try not to be. I do not pretend that I was
the only one to make mistakes, but people who make mistakes on the railways get fined.
However, some protection should be made for railway personnel and any moneys outstanding
should be used for their benefit.

The Bill is a very good move. We should do all that we can to make Westrail a commercial
proposition. Many of the old accounting methods have gone by the board, and I am amazed
that such substantial savings can be made.

In response to Mr Caldwell, we should have the most efficient transport service - provided all
things are equal. In days gone by we did not worry about that because, due to political
pressure, we provided subsidies. If the losses were up $1 million, the service was still
provided. That will no longer be the case because if Westrail is not profitable the railway
service will not continue. We will have to decide whether we want the railway service to
continue, and this depends on whether we utilise it.

I support the Bill.

HON GRAHAM EDWARDS (Noath Metropolitan - Minister for Racing and Gaming)
(9.23 pmj: [ thank members for their contributions to the second reading debate and for their
support for the Bill.
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The Leader of the Opposition referred to overseas bank accounts. The Bill provides for
Westrail to hold borrowed moneys in offshore bank accounts. This is another tool to hedge
foreign exchange exposure associated with purchases of equipment from overseas suppliers.
Currently, the tool used is to arrange the forward purchase contracts of foreign currencies
required from Australian banks. However, for some currencies and exposures over
12 months competitive forward rates may nor be available from local banks. An example of
losses that can occur where hedge cover against significant adverse foreign exchange
variations is not arranged is the cost increase which Wescrail incurred on the contract price
for the supply of new rail cars for the Perth-Bunbury service. This is a provision which can
be used when required. We may be looking at purchasing electric rail cars or new
locomotives.

Another matter raised was whether a saving would be made following the improved
accounting efficiencies. Savings will be either by way of a reduction in staff or a reduction in
overtime which will flow from increased efficiencies. Savings will also be made due to the
improved management of Westrail's working capital. The components of the working capital
currently average approximately $60 million. We have an inventory of $20 million, debtors
of $15 million, creditors of $10 million, and cash of about $10 million. By optimising the
management of these variables, the estimated saving is three per cent or $1.8 million over
12 months. This will allow the State to save interest on cash hinds required to service those
variables of about $1.8 million. It was further considered that we could claim a saving of
about 15 per cent of $1.8 million; that is, roughly $270 000. The best estimate is
approximately $300 000, bat to be conservative, and to give the necessary subjective
judgment, indications are that a benefit ranging from half to the full amount will be felt; that
is, $150 000 to $300 000.
Hon Fred McKenzie - who has served with the railways, albeit at the wrong end of the train -
raised a question regarding the railway servants' benefit fund. [ was not aware of where my
money was going, but as a railway employee at the right end of the train I used to get what
was commonly referred to as a blister, a blucy, or a 509. I understand that the fund will
disappear, in name, but that the moneys involved will be transferred across to a new account.

I commend the Bill to the House.

Question put and passed.

Bill read a second time.

Committee
The Chairman of Commnittees (Hon .MN. Brown) in the Chair; Hon Graham Edwards
(Minister for Racing and Gaming) in charge of the Bill.

Clauses I to 5 put and passed.

Clause 6: Section 24 amended -

Hon FRED McKENZIE: This clause deletes the railway servants benefit fund. However, I
have been heartened by the remarks of the Minister that it will be catered for in another
clause of the Bill. I ask the Minister to confirm that. The fund is a long established one and
has a variety of uses. It provides money for people with prolonged sicknesses who are out of
benefits. Other members pay through a provident fund to help those members. Members
should be aware that because the fund is contributed to by members, there is no direct loss to
the department.

I want the Minister to assure me that the fund will remain available for railway employees.

Hon GRAHAM EDWARDS; I assure the member that what he seeks is included in proposed
section 54(4). That section allows payments to be made from the new account subject to the
approval of the Governor as is currently required. The legislation therefore maintains the
right available previously to pay out funds held in the railway servants fund account.

Hon Max Evans: How much money is in the hind?

Hon GRAHAM EDWARDS: There is $1 t1508.
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Clause put and passed.
Clauses 7 and 8 put and passed.
Clause 9: Section 54tB repealed and section 54lB substituted -

Hon GEORGE CASH: The new provision appears not to place as many restrictions on the
Western Australian Government Railways Commission as the old section did. Is there any
reason for a greater borrowing capacity being extended to the commuission, which, from my
reading of the proposed new section 54B, appears to be allowed?

Hon GRAHAM EDWARDS: It still requires the Treasurer's approval. However, it does not
create a situation that would generate more borrowings. There is no envisaged difference
between the Act and the Bill.
Hon GEORGE CASH: I understand the Minister's reply. However, the commuission is now
being granted far wider borrowing powers than it had because proposed new section 54B
does not appear to restrict borrowing just for the performance of the functions of the
commission. I do not propose to amend this provision. However, it seems to create a
dangerous situation to allow a GJovernent instrumentality of any kind to be given absolute
borrowing powers.

Hon Graham Edwards: Subject to the approval of the Treasury for such amounts and such
purposes.
Hon GEORGE CASH: I understand that. I accept that the Treasurer in the end has to give
his approval. However, this clause widens dramatically the powers of the commuission.
Under this clause it would be possible for Westrail as an agency to raise funds not necessarily
to be used by Westrail but to assist in other areas of Governiment which may be in trouble. I
trust that is not the purpose of this provision.

Hon Graham Edwards: It is certainly not my understanding of the matter.

Clause put and passed.
Clauses 10land I I put and passed.
Clause 12.: Sections 54F, 54G. 54H-, 54J, 54K, 54L and 54tM repealed and sections 5-SEA
and S4EB substituted -

Hon GEORGE CASH: Again, the commission is being granted far greater powers than it has
under the existing legislation. It is a dramatic widening of the powers of the Western
Australian Government Railways Commrission and I question the need for such an extension
of those powers.
Hon GRAHAM EDWARDS: I understand that the use of the guarantees is very limited. I
note that this question was raised in another place. The Minister's response indicated that he
had no difficulty with anty guarantees that were utilised and recorded in the annual report.
My advice is that guarantees are seldom used and have not been used recently.
Hon GEORGE CASH: Again I understand what the Minister is saying. The Financial
Administration and Audit Act requires the reporting of annual accounts by various
departments and instrumentalities. I understand that the Western Australian Government
Railways, through its annual report, makes reference to any guarantees or outstanding
liabilities that it may have. This clause seems to be dramatically widening the powers of the
commission. With respect, I find it very difficult to agree with this provision. One of my
colleagues has signalled that he has great concern in this area. I invited the Minister to move
into the Commnittee stage of this Bill tonight when it may not have been his intention to stay
on.

Hon Graham Edwards: It was my intention.

Hon GEORGE CASH: I was going to offer an alternative to the him. I invite the Minister to
consider adjourning the debate at this stage so that the Opposition can take advice on these
guarantees. We would find it very difficult to agree to the provisions as they are listed, in the
l ight of the information that I have just received.

Hart Graham Edwards: I am not sure what the information is. I do not want to be pushed
into adjourning the Committee stage of what really is a very straightforward Bil. I am not
sure what you are reading into the Bill. If you are able to give me some indication of what it
is I would be better able to consider whether we should report progress.
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Hon PETER FOSS: It has been the Opposition's intention that all State guarantees, as a
matter of course, should be subject to being reported to the Parliament within a fixed time so
that the House is aware of the liabilities which are being incurred by the State. This is
because all other forms of expenditure by the Government are usually subject to
appropriation in the first instance and, as was pointed out in the Bunl Commission on
Accountability, the effect of giving a guarantee is to commit the State's Consolidated
Revenue Fund for certain money. The problem with giving guarantees is that they become
contingent and undefined liabilities of the State which the members of Parliament often do
not become aware of until that contingency is called up. The Opposition has been in the
practice of writing into legislation that the guarantee be reported to Parliament, with certain
conditions on the reporting of that guarantee, so that at all times Parliament is fully aware of
the obligations that have been incurred by the Stare.
Hon GRAHAM EDWARDS: I cannot see the difficulty the Opposition sees. I would have
thought that such a major consideration should have been made as part of the second reading
stage of the debate. The fact that it was not raised then indicates that perhaps it was not
considered during that stage but has only recently been grabbed at. I can understand that and
that is certainly part of the Committee process, but I reiterate that the matter was raised in
another place and in response to the National Party the Minister indicated that he saw no
reason for these matters not to be made public. He suggested this be done through the annual
report. I am not quite sure at what time the Opposition is suggesting that a guarantee should
be brought out. [ think the member needs to took at the history of guarantees in relation to
the railways.

Hon Max Evans: The guarantees don't look too good.

Hon GRAHAM EDWARDS: Mr Evans is drawing a pretty long bow. It will be difficult to
try and guess where in legislation the Opposition might be seeing some shadows that do not
really exist. I do not want to get into the practice of suddenly reporting progress because
someone sees a shadow. This matter was raised in the Assembly and in response the Minister
said that he could see no reason not to bring these matters out into the public's view. He
suggested the process by which to do that would be via the annual report. The use of'
guarantees would be very limited. I received advice that the only time a guarantee might be
needed would be to tease extra equipment when it was required.

Hon MAX EVANS: With regard to the northemn suburbs railway, how much is needed and
how is it to be funded? Will it be subject to this guarantee or are the funds available?

Hon GRAHAM EDWARDS: It is not appropriate for that question to be directed to me.
Whichever way it is funded it will be subject to existing financial arrangements and Treasury
approval.

Hon MAX EVANS: I thought the adviser might have the figure at his fingertips. The
northern suburbs railway will cost about $125 million; the present guarantee of the State to
Westrail is $172 million at June last year. If we bring in another $125 million it makes a
guarantee for a debt of $300 million for an operation that is not making money. The funding
arrangements for the guarantee have come out of Consolidated Revenue, not out of the
railways vote. At $300 million it could be a further imposition on the Consolidated Revenue
Fund. If anything goes wrong the guarantees must come out of the CRF. That is the point
Mr Foss is making - according to the Commission on Accountability, the guarantee should be
treated as an appropriation of money. The CRE is finding about $4.7 million a year in
funding. I do not know what arrangements have been made for the new railway.
Hon GRAHAM EDWARDS: If the railway was funded in a way that required a guarantee,
that guarantee would appear in the annual report.
Hon GEORGE CASH: I think it is important that the Chamber recognise that the clause we
are now debating in part reads as follows -

The Treasurer may on behalf of the State guarantee the performance by the
commission, in the State or elsewhere, of any obligation of the commission, however
or wherever arising, entered into or to be entered into by the commission.

That seems to be a considerable departure from the restricrions imposed on the commission
under existing sections of the Act. I earlier raised the point in respect of general borrowing
powers that the commission was restricted to borrowing funds that may be necessary or
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convenient for the performrance of its functions under this Act. At least it was limited to the
functions under this Act. With respect to the guarantees that might be offered, if one looks at
the various sections which are intended to be repealed and substituted by new section S4EA,
one sees in the sections to be repealed restrictions on guarantees that can be issued. I put to
the Committee that we are departing dramatically from the provisions of the current Act. We
are providing the commission with an opportunity to enter into any agreement, contract or
obligation whatever and then have the State guarantee it. This is far too wide and is
something I cannot possibly accept, given the responses from the Minister to date. I again
invite the Minister to report progress. If he is not prepared to do that, no doubt my colleagues
will make other comments. If we do not achieve anything, and without pre-empting the
situation, I intend to move that we report progress.
Hon GRAHAM EDWARDS: I can only reiterate that the Leader of the Opposition, under
prompting from one of his members, is drawing a very long bow. The section does specify
the conditions under which the Treasurer may provide a State guarantee to cover the
borrowing power obligations of Westrail. I repeat what the Leader of the Opposition has
said, that the Treasurer may, on behalf of the State, guarantee the performance by the
commission in this State or elsewhere of any obligation of the commission, however or
wherever arising, entered into or to be entered into by the commission. Without that
provision I do not see how the railway could possibly hope to raise the sort of capital it raises
from time to time, particularly in the face of what will obviously be a fairly major capital
commitment; for instance, the northern suburbs rapid transit system.

Accepting that, and coming back to the guarantee that has been given already in another
place, that guarantees would appear in the annual report, [ cannot share the concern expressed
by members opposite. The suggestion foreshadowed by the Leader of the Opposition leaves
me little option but to report progress. Once again, I say that is not necessary. I ask again
what it is that the Opposition seeks during any reporting of progress; what sont of information
or advice is the Opposition seeking?

Hon GEORGE CASH: It is not a case of our seeking more information from the Minister
because he has indicated quite clearly that it is his understanding that the guarantee to be
afforded the commission by the State is, in fact, to extend to any obligations entered into by
the comnmission however or whenever it may arise. The point we are trying to make to the
Minister is that the mere fact that it is reported in due course in an annual report is not, in our
view, sufficient. Given the comments and recommendations contained in the report of the
Burt Commission on Accountability it seems to me that there are better ways of handling the
reporting of any guarantee extended by the State. The point I make to the Minister is that
when and if he reports progress it is my intention to seek some informal discussions with him
behind the Chair, if necessary, with a view to the Opposition's or the Government's moving
an amendment requiring the reporting of State guarantees a lot earlier than currently
proposed.

Hon GRAHAM EDWARDS: Members well know how keen I am to meet demands even
when they appear to be unreasonable. I am happy to respond to the request of the Leader of
the Opposition to report progress to allow the Opposition to further consider this matter.

Progress
Progress reported and leave given to sit again, on motion by Hon Graham Edwards (Minister
for Racing and Gaming).

ACTS AMIENDMENT (DETENTION OF DRUNKEN PERSONS) BILL

Second Reading
Debate resumed from an earlier stage of the sitting.

RON DERRICK TOMLINSON (East Metropolitan) [9.59 pml: I support the Bil and
express my approval of its important thrust towards the decriminalisation of drunkenness. In
supporting the Bill I express concern about possible short term consequences of this move. I
think the move to decriminalise drunkenness reflects an important shift in public values.
There was a time when drunkenness offended against public and private sensibilities and the
result was to treat drunkenness as a crime by passing legislation which caused a drunken
person to be apprehended when in breach of the Act.

3327



The prevailing values of today would certainly find that drunkenness offends against public
and private sensibility; but rather than punish such offences, the preference in the prevaiing
values is towards the care and wellbeing of the affected person. This is reflected in the three
stages provided for the apprehension and detention of intoxicated persons. Perhaps if I refer
to the Bill, I might demonstrate the concern I have fot the possible short term consequences
of that move towards decrirninalisation. The proposed new section 53A of the Police Act
will provide that in the first stage a police officer may apprehend a person who is intoxicated
and take him into police custody. After the police officer has apprehended a person, in the
next stage he detains him in custody until, in the opinion of the police officer, that person
appears to be sober. While the intoxicated person is in custody, he or she shall not be
charged, questioned, photographed or fingerprinted, hence the whole process of treating an
intoxicated person as a criminal is eliminated.
The next stage provides chat at any time the police officer in whose custody the inebriated
person is detained may release that person into the care of an appropriate ocher person, or into
the care of an approved hospital. The Bill makes special provision for the detention of a
juvenile. In that instance the police officer must first attempt to take the child to his or her
place of residence and place the child in the care of a responsible person. At each of these
stages of releasing the intoxicated person from detention, the emphasis is upon releasing him
into the care of an appropriate or responsible person. Here the shift in emphasis is from the
treatment of the intoxicated person as a criminal to treating him with care so that he is able to
recover from that intoxicated state with the least possible damage to his or her health. One
would hope to care for the person's long termn welfare thereafter.

In each of those stages there is a contradiction between the police detention or custody and
the care of the intoxicated person. The police detention emphasises the function of
apprehension and detention for the maintenance of public order; of enforcing regulations for
the prevention and punishment of breaches of the law. We have eliminated the punishment
of breaches of the law in this Bill by eliminating drunkenness from section 43 of the Police
Act; we have retained only the offence of a person conducting himself in a disorderly
manner. That is still an offence under the Police Act, but druinkenness is not, and that is a
commendable thrust in the Bill. Ft is still a police function to decide on the apprehension,
detention and/or release of the intoxicated person into another person's care.
Hon J.M. Berinson: Do you not believe it is a function which the police are equipped to
perform?

Hon DERRICK TOMLINSON: It is possibly an appropriate function for the police to
assume a welfare responsibility. The police in our community perform very worthwhile
welfare responsibilities. Whether they are equipped to make decisions about the welfare of
intoxicated persons or to care for them in detention I am not able to judge; but some of the
factors which have compelled our commnunity to accept different treatment for intoxicated
persons are the tragic consequences of detaining intoxkcated persons in police cells where
they have not received proper care. It is in the process of sobering up that an intoxicated
person is in the greatest danger, because during this time the brain of the intoxicated person
dehydrates. As a consequence the person may slip into a coma, and without proper medical
intervention he may die.

I do not know, to be perfectly honest, whether the police are equipped to offer appropriate
care in those circumstances. The Bill is quite correct in making it possible to direct or to give
authority to the police to release that person into the care of an appropriate or responsible
person, or a hospital where such care and treatment is possible. I conunend that part of the
Bill. My concern is that we are still giving responsibility for the collection of inebriates, if I
might put it in those terms, to the police. The first, and in some instances the last, resort is
detention in a police cell for a period of up to eight hours or after being brought before a
justice of the peace at the discretion again of the police. In those circumstances, if we were to
follow the alternative process proposed, which is to release them into the care of appropriate
and responsible persons or a hospital, we need to guarantee more effectively the welfare of
the intoxicated person. Here one of my concerns is the short term consequences. We are
enacting legislation to enable such detention and such release from detention, hut we have not
given sufficient care beforehand either to the preparation of those persons who are
appropriate and responsible or to a hospital properly equipped to care for intoxicated persons.
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The Government has announced four pilot programs for inebriates' centres in Port H-edland,
Fitzroy Crossing, Halls Creek and one other in the metropolitan area. [ have not been able to
get a great deal of information from the relevant authority about what those inebriates'
centres will do or how they will be equipped and so on. At the time I made those inquiries
the information was not available. I have not made further inquiries recently but I am
confident more progress has been made in the planning of such centres. However, they are
pilot centres and are only four in number. Three of them are in very remote localities.
Hon B.L. Jones: Where there are significant problems.

Hon DERRICK TOMLINSON: There are serious problems of alcohol abuse among some
members of Aboriginal communities in those places. It is probably worthwhile and
commendable that the Government has given priority to the welfare of Aborigines in those
communities . I have no quarrel with that. However, the metropolitan area has a larger and
much more cosmopolitan population which has equally compelling problems of alcoholism,
alcohol abuse, intoxication or inebriation. It has just as compelling a demand for care centres
and for appropriately qualified and responsible people to take on the responsibility of care
which is to be introduced in this Bill. However, because we do not have - and because proper
and adequate attention has not been given prior to the passage of legislation for the
development of - an infrastructure of care givers and care facilities, in the short term, and
possibly the long term, the human and physical resources needed will be inadequate, which
will mean that these inebriated persons will continue to be detained in police cells. What
demand will that make on police resources?
Hon B.L. Jones: There will be less demand because they will not have to do the charging.
processing and report writing, and the court appearances and all of the things they presently
must do.
Hon DERRICK TOMLINSON: Hon Beryl Jones says there will be less demand because
there will be less paperwork. I acknowledge there will be less paperwork. The Minister
previously referred to a lessening of demand upon the police for judicial responsibilities,
charging people, bringing them before the courts and extracting penalties from them. The
demands on the time of the Police Force by paperwork and for those judicial processes will
be reduced. However, the Bill requires that the policeman who detains the person must place
them in custody and then process an application for their release. Does that mean that the
policeman sits down and waits until an appropriate person comes along and then requests the
release of that person, or does it mean that the policeman, as a responsible person, must
undertake the task of finding such an appropriate person, taking time to do so? In the case of
a juvenile the police have a responsibility under the legislation -

(a) to take the child to his or her place of residence and to release the child into
the care of a responsible person,

It was called rather disparagingly the "blue light taxi service".
Hon .1.M. Berinson: I think that is a qualified obligation. When I say "qualified", it is
qualified by the term, "where practicable." I am indicating that phrases like "blue light taxi
service" are really exaggerated.
Hon DERRICK TOMLINSON: Yes; however, although it is qualified by the phrase "where
practicable" there is still a responsibility upon the detaining officer to attempt to take the
child home. The net result is that demands will still be placed upon police resources to carry
out their duties and responsibilities. What is saved in paperwork and police resources
through not having to process the inebriated person as a criminal is lost, partly if not totally,
in the new demands to be placed upon the police to guarantee, or at least to attempt to
guarantee, the wellbeing of the intoxicated person by attempting to release that person into
the care of an approved, appropriate or responsible person. Where it is not possible for the
person to be released either because nobody makes an application for his or her release or
because the intoxicated person does not want to be released into the care of that person, the
responsibility for detention - I assume detention in police cells - still exists, as does the
responsibility for care in police cells. The intoxicated person will not, I hope, just be locked
up and left to sleep it off. My understanding is that the police are required to check on that
person's wellbeing: I hope that if the police become qualified to care for these people, they
will not look simply in the door to see whether the inebriate has stirred but will also make
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sure that person is getting the proper amounts of liquid so that he does not dehydrate. In
other words, that the police will assume a different responsibility for care.
Hon B.L. Jones: They do that now for people locked up overnight.
Hon DERRICK TOMLINSON: Whether they do it now is not so important, the important
thing is that demands will be made upon police time. My argument is that while it is claimed
that there will be a saving in police resources - there may be a saving in manpower resources
and police time - I am not sure that police will be able to go out and do things that policemen
are expected to do. That is false economy because there will be other demands placed upon
police resources and my concern is that, because these things were not addressed adequately
before the Bill was introduced, it will impose increased demands on the police.
Hon B.L. Jones: But what if they are locking them all up at the moment? Surely they will be
locking up only some of them in the future?

Hon DERRICK TOMLINSON: My argument is that we have not ensured an adequate
allocation of public and private resources.

Hon B.L. Jones: How do you know that? Have you asked?

Hon DERRICK TOMLINSON: To cope with the new demands for the new cre atment of
inebriates the member argues that there will be fewer persons detained in police custody and
more released into the care of others; therefore, if there will be fewer demands on police
resources, surely it follows that there must be more demands for alternative resources. At
this stage we have not addressed the need for alternative resources.

Hon B.L. Jones: You have not, but others may have.
Hon DERRICK TOMLINSON: I repeat the statement I made earlier when I commended the
actions of the Government to establish four pilot centres; there is to be one at Halls Creek,
one at Fitzroy Crossing and another in the metropolitan area.

Hon B.L. Jones: Look at the Northern Territory pilot program which ran for a year and
which people claimed was quite successflul.

Hon DERRICK TOMLINSON: I am mindful of the concerns expressed about the Northern
Territory procedures that unless the pmocedures for the care of inebriates pay proper attention
to the period of dehydration, the dangers to the inebriate's health may be increased rather
than lessened.

Hon B.L. Jones: Do you have the statistics from those programs?
T'he DEPUTY PRESIDENT (1-on J.M. Brown): Order! This continual interchange will not
continue. The honourable member who continues to interject will have an opportunity to
present her remarks to the Chair.
Hon DERRICK TOMLINSON: Rather than emphasise the short tern consequences of the
Bill, I turn to some of the things that need to be done to ensure that the short term
consequences about which I worry do not come to pass. I respond to the Minister's
interjection in which he asked whether I believed the police are not qualified to take adequate
care of inebriates: I would be much more confident if measures had been taken, or are to be
taken, and I invite the Minister to assure me in his reply that the police are being properly
trained in the care of intoxicated persons so they can properly carry out the care, duties and
responsibilities they will be given by this Bill.

Hon J.M. Berinson: I suggest that your reference to care is more expansive than is likely to
be provided at the lockup or at the sobering up centre; it can be described as passive care as it
is only for a few hours, after all.
Hon DERRICK TOMLINSON: If it is passive care and only for a few hours, I would still be
concerned if it were not adequate care.

Hon J.M. Beminson: It is limited to the sobering up period.

Hon DERRICK TOMLINSON: Those hours of sobering up are the critical hours in the
health of the inebriate; those few hours should not be merely passive care, but appropriate
care. The Bill places emphasis on the responsible persons that the police judge can give the
appropriate care to the inebriated person; that is an expansion of care. Hence, I would be
encouraged if I was advised that the proper training is given to the police for that
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responsibility. I would be more encouraged if the thrust in the short term was to eliminate the
police responsibility from detention of inebriates and this was given to other persons who
might be from a public authority or agency associated with the Department for Community
Services, or they might be private welfare service providers, people from non-Government
agencies. Were I confident that proper consideration had been given to these matters, I
would be much more confident about the short term consequences of this Bill.
I commend the Government on its thrust towards deccriminalisation of drunkenness. I do not
commend the Government for its emphasis on passive care rather than the processing of
intoxicated persons as criminals. The short term consequences, and possibly the long term
consequences, in the change in emphasis in the care and treatment of intoxicated persons may
be counterproductive to the intentions of this Bill.

Debate adjourned, on motion by Hon Fred McKenzie.

ADJOURNMVENT OF THE HOUSE - ORDINARY

HON J.M. BERINSON (North Metropolitan - Leader of the House) [10.28 pml: I move -

That the House do now adjourn.

Adjournment debate - Cycling Team - Tragic Accident
HON T.C. BUTLER (East Metropolitan) [10.29 pm]: I will only take a moment of the
House's time to mention briefly the tragic accident which occurred on the Nullarbor Plain last
night in which two members of the Western Australian cycling team who were taking pant in
the ultra marathon from Perth to Melbourne died. I raise this because on Sunday last I had
the pleasure, with the Minister of Transport, to participate in the start of the bicycle race and
have breakfast with the organising committee and members of the various teams that were
taking part. Members can imagine that the atmosphere on that occasion was one of
excitement, keenness and competitiveness. Several teams had travelled from the Eastern
States to participate in the event with two Western Australian teams and all the team
members who were present at the function were very friendly. A carnival type atmosphere
existed when the Minister for Transport started the event and waved off the competitors. I
met the members of the participating teams and had the pleasure of addressing them and
wishing them well in their venture.

I was deeply shocked when this morning I read in The West Australian that there had been a
terrible accident on the Nullarbor which resulted in the death of two of the Western
Australian ream members. I raised this matter to advise the House of my involvement in the
event and to extend my deepest sympathy to the families of the team members killed in the
horrific accident.

Question put and passed.

H-ouse adjourned at 10.31 pm
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QUESTIONS ON NOTICE

INDUSTRIAL DEVELOPMENT -KEMERTON INDUSTRIAL ESTATE
Land Acquisitions -Further Negotiations

537. Hon BARRY HOUSE to the Minister for Racing and Gamning representing the
Minister for South-West:

Further to the answer to question 422 of 19 September -

(1) How many of the remaining properties identified for acquisition at
Kemerton are subject to further investigation?

(2) How many hectares in total are represented by these properties?

(3) Of these properties, how many owners have declined to sell?
(4) Can the Minister provide the names of the owners of the remaining

properties identified for acquisition at Kemerton?
(5) Does the Government intend to resume land not purchased under the

voluntary land acquisition program at Kemerton?
(6) What type of activities will be permitted in the buffer zone if all

property is not to be resumed by. or purchased by, the Government?
Hon GRAHAM EDWARDS replied:

The Minister for the South-West has provided the following answer -

(1) Three.

(2) 12.5 hectares.

(3) None has declined.

(4) As the Government is standing in the-marketplace to purchase the
properties concerned, and as the owners may not want to sell, it would
be inappropriate to give their names.

(5) No.

(6) Appropriate private land use activities in the Kemerton Park buffer
zone are currently being considered by the Harvey Shire Council in
consultation with Government.

TAXI CONTROL BOARD - PRIVATE CAR LICENCES
Gallop Holdings Pty Ltd Transfer - Minister for Transport's Memorandum. Board

Dissatisfaction
567. Hon GEORGE CASH to the Minister for Racing and Gamiung representing the

Minister for Transport:

(1) Is the Minister aware that at the meeting of the Taxi Control Board held on 15
August 1989 a memorandum from the Minister for Transport was tabled
regarding the transfer of private taxi car licences, ultimately to a nominee of
Gallop Holdings Pty Ltd?

(2) Was a vote carried by the Taxi Control Board in the following terms: That "A
letter to the Minister expressing the board's complete dissatisfaction at the
manner in which he dealt with this issue" as a result of discussions held by the
board on the contents of the memorandum?

Hon GRAHAM EDWARDS replied:

The Minister for Transport has provided the following reply -

(l)-(2)
I understand that on 11 August 1989 the board was notified of my
approval to the transfer of certain private taxi car licences. Some
members of the board expressed concerns about the transfer.

I have since met the hoard to resolve those concerns.
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TAXI INDUSTRY - DEREGULATION
Government Intention

573. Hon GEORGE CASH to the Minister for Racing and Gaming representing the
Minister for Transport:

(1) Is it the intention of the Minister to deregulate or corporatise the taxi industry
in Western Australia?

(2) If so, is the Minister aware that each time a tai licence is transferred over 50
per cent of the revenue received from such transfers is used, along with other
moneys received, to run the taxi industry?

HeIn GRAHAM EDWARDS replied:

The Minister for Transport has provided the following reply -

(1) No.
(2) Not applicable.

TAXI CONTROL BOARD - PRIVATE TAXIS
Ownership Determination - Corporate Lawyer Employment

574. Hon GEORGE CASH to the Minister for Racing and Gaming representing the
Minister for Transport:

(1) Is the Minister aware that the Taxi Control Board has employed a corporate
lawyer to determine the ownership of the following private taxis
(a) PTO00l;
(b) PT 007;
(c) PT0l2;

(d) PT021;

(e) PT 022; and
(f) PT 023?

(2) Will the Minister let me know the result of the findings?

(3) If not, why not?

Hon GRAHAM EDWARDS replied:

The Minister for Transport has provided the following reply -

(I) Yes.

(2) The findings are incomplete,

(3) Answered by (2).

TAXI CONTROL BOARD - PRIVATE CAR LICENCES
Gallop Holdings Pty Ltd Transfer - Minister for Transport, Issue

Disagreement
582. Hon GEORGE CASH to the Minister for Racing and Gamning representing the

Minister for Transport:

(t) Is the Minister in conflict with the Taxi Control Board with regard to the
issuing of private taxi licences to Gallop Holdings?

(2) Who is Gallop Holdings Pry Ltd?

(3) Does Gallop Holdings Pty Ltd meet the requirements set down under the Act
and regulations?

(4) Does the Minister intend to force the Taxi Control Board to transfer these
licences even if such action is against the advice of the board?

(5) Did the Minister receive advice recommending that any board member should
voluntarily stand down from the board, and if so, will he provide details?
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Hon GRAHAM EDWARDS replied:

The Minister for Transport has provided the following reply -

(1) No.

(2) Gallop Holdings Pry Ltd is a company registered in Western Australia
with the Perth Office of Corporate Affairs.

(3) Each taxi licence is in the name cf a natural person. The question of
Gallop Holdings Pry Ltd's nomninee meeting the requirements of the
Act is currently being examined.

(4) The Minister has approved the transfer of several private taxi licences
and requested the Taxi Control Board to effect the necessary
arrangements.

(5) A member of the board voluntarily stood down from the board while
inquiries were undertaken into matters relating to several private taxi
cars. He has since resumed his seat on the board.

HOUSING - GOVERNMENT HOUSING GUARANTEE SCHEME
Home Buyers - Assistance Statistics

583. Hon GEORGE CASH to the Leader of the House representing the Minister for
Housing:

(1) How many home buyers are currently being assisted under the Government's
housing guarantee scheme?

(2) What is the interest rate payable under the housing guarantee scheme?

(3) What is the rime period offered to home buyers under the housing guarantee
scheme?

(4) Will the difference between the prevailig interest rate and that offered under
the housing guarantee scheme have to be repaid by the home buyer at the
expiration of the guarantee period or the term of the loan?

(5) If yes to (4), will the home buyer incur interest on the differential interest rate
incurred during the guarantee period?

Hon J.M. BERINSON replied:

The Minister for Housing has provided the following reply -

(1) A record of home buyers currently being assisted is being compiled as
the schedules attached to the indenmity are completed by the
participating financial institutions. The member will be advised of this
number as soon as an up to date figure is available.

(2) The interest rate payable under the scheme is the current rate offered
by each of the respective participating financial institutions.

(3) The scheme enables the home buyers to fix their repayments for three
year intervals for as long as they wish to remain in the scheme.

(4) The home buyer guarantee scheme does not offer a different inte rest
rate but rather allows the repayments to be frozen at lower than the
current rate of interest - to a minimum of 14.5 per cent. The level of
repayments and duration of loan are reviewed every three years and, if
necessary, they will be adjusted to ensure the repayment of any interest
deferred.

(5) Yes, the home buyer will incur interest on any unpaid interest.

WESTR.AJL - LAND
Adverising Hoardings - Contracts, Original and Renegotiation, Tabling

584. Hon GEORGE CASH to the Minister for Racing and Gam-ing representing the
Minister for Transport:

With reference to questions on notice 202 and 203 and their answers provided
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on Tuesday, 5 September 1989 and the answer provided to question on notice
471 on Tuesday, 19 September 1989, and bering in mind this contract was
not the subject of a public tender and. fuarther that the negotiations in respect of
the contract do not appear to have had adequate regard for the criteria laid
down in the Burt Commission on Accountability report and the criteria set
down in the recent Governm-ent White Paper on the need for greater
Government accountability -

(1) Will the Minister table the original contracts and the renegotiated
contract in the Parliament to enable proper scrutiny of the manner in
which the contract was renegotiated and the terms and conditions
applying to the renegotiated contract?

(2) If not, why not?

Hon GRAHAM EDWARDS replied:

The Minister for Transport has'provided the following reply -

(1) Yes.
(2) Not applicable.

TRANSPORT - ROAD TRAINS
Three-Trailer and Rigid Truck - Permit Issue Restrictions

585. Hon GEORGE CASH to the Minister for Racing and Gaming representing the
Minister for Transport:
(1) Is it intended to further restrict the use of, or to cease issuing permits for -

(a) three-trailer road trains; and

(b) rigid truck and three-trailer road trains?

(2) If so, will the Minister provide details?

(3) If there are to be further restrictions, or permits are not to be issued in future
for the above road trains, what will be the situation in respect to those holding
current permits?

Hon GRAHAM EDWARDS replied:

The Minister for Transport has provided the following reply -

The use of three-trailer road trains and rigid truck and three-trailer road
trains is controlled by the issue of annual permits for routes which are
assessed as suitable for operation of these vehicles. Since road and
traffic conditions vary over time there is a need to constantly review
routes approved for road train use and to make appropriate adjustments
when reissuing annual permits.

Preliminary results from current research into road train performance
being undertaken for the Main Roads Department indicate that the
performance characteristics of the larger combinations, particularly the
rigid truck and three-trailer combinations, is such that the number of
routes available for these vehicles is expected to reduce.

PORTS - WESTERN AUSTRALIA
Manning Levels - Reduction Survey

587. Hon D.J. WORDSWORTH to the Minister for Racing and Gaming representing the
Minister for Transport:

(1) Has a recent survey by the AWB, CBH and the WWF shown that manning
levels at WA ports could be reduced?

(2) If so, at which ports and by how many?

(3) What would be the cost of labour saved at each of these ports over a year?

(4) What is the capital cost, if any, involved to upgrade equipment necessary to
save this manpower?
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(5) If such upgrading is carried out, would these savings automatically rake place,
or are other factors such as awards etc affected?

(6) Why has not this upgrading taken place?

Hon GRAHAM EDWARDS replied:

The Minister for Transport has provided the following reply -

(1) A series of inspections of bulkc grain loading facilities at Western
Australian ports was concluded on 2 March 1989, by a group of
representatives from AWB, CBH, the Grain Pool, regional port
authorities, stevedoring firms and waterfront unions.

The ports visited were Esperance, Albany, Geraldton and Fremantle
(Kwinana). The inspection coincided with ship loading operations at
each port but were focused on an examination of the type of facilities
being used. Manning levels were not the subject for negotiations at
those inspections.

(2) Not applicable - refer to (1).
(3) Not available until manning levels determined at WIRA meetings.

(4) The ports will not be in a position to determ-ine this cost until the future
manning levels have been determined.

(5) Savings would take place immediately agreement is reached on a
reduced manning level.

(6) Not applicable - refer to (4).

WESTRAIL - WOOL
Esperance-Perth Cartage - Freight Rate Increase, Decrease

594. Hon GEORGE CASH to the Minister for Racing and Gaming representing the
Minister for Transport:

(1) Did Westrail recently increase its freight rate for the cartage of wool from
Esperance to Perth and then after a short period decrease its freight rate for the
cartage of wool from Esperance to Perth?

(2) What are the reasons and justification for the increase in freight rate and
justification for the later decrease in the freight rate?

(3) Did the decrease in the freight rate reflect a desire for Westrail to compete
more effectively with current road freight rates for the cartage of wool by road
from Esperance to Perth?

Hon GRAHAM EDWARDS replied:

Thbe Minister for Transport has provided the following reply -

(1) Yes.

(2) The freight rates were adjusted to ensure adequate cost recovery and to
enable Westrail to be competitive in the marketplace.

(3) Yes.

BEACHES - PORT KENNEDY AREA
Beachfronr Development Proposal - Plaits

603. Hon P.G. PENDAL to the Leader of the House representing the Minister for
Planning:

(1) Will the Minister indicate what plans, if any, are in hand or under
consideration for a beachfront development proposal in the Port Kennedy
area?

(2) Does any such proposal, as feared by fishing enthusiasts, prevent access to the
beach for such fishermen?

(3) Under what Act can a beachfront/coasitine be denied the general public?
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Hon J.M. BERINSON replied:
The Minister for Planning has provided the following reply -

(1) The Government is currently considering the development of a
regional recreation centre at Port Kennedy. This includes a boat
harbour, a town centre, holiday accommodation, a hotel, two golf
courses and other recreation facilities.

(2)-(3)
There is no intention of denying public access to the beach and the
proposal has been carefully designed to ensure full and continuous
access to the beach and waterfront.

QUESTIONS WITHOUT NOTICE

MUIRHEAD ROYAL COMMISSION - BLACK DEATHS IN CUSTODY
Recommendations - Implementation

304. Hon GEORGE CASH to the Attorney General:

I refer to an earlier statement released by the Attorney General which claimed
that 16 of the 23 recommendations of the Muirhead Royal Commission
relating to law and prison matters had now been implemented. Can he advise
when the balance of those recomnmendations are to be implemented, and
whether the implementation of the recommendations to date have been a
success?

Hon J.M. BEINSON replied:

This is a very detailed question, and I do not believe I could do it justice in a
reply to a question without notice. I would be happy to prepare a short
ministerial statement which would bring the position up to date. I believe it
would be preferable to take that approach rather than try to clutch at moy
memory in respect of 23 separate items and try to sont out those which have
been implemented and those which have not, and those which have already
been administratively effective, If the Leader of the Opposition would be
inte rested in my following that course I would be happy to do so.

PUBLIC TRUST OFFICE - WILLS ON WHEELS SERVICE
Computerisation Program - Success

305. Hon GEORGE CASH to the Attorney General:

I refer to a statement made by the Attorney General in respect of the Pu~lic
Trust Office.
(1) Can he advise the House on the success or otherwise of the wills on

wheels service?

(2) Has the extensive computerisation program in the Public Trust Office
been completed, and is it working satisfactorily?f,

(3) Can he advise the IHouse what benefits have accrued in respect of that
computerisation which he was heralding some time ago'?

(4) Have the changes that he earlier advised on the structure of the office
management of that Public Trust Office been completed?

Hon J.M. BERINSON replied:

The statement to which the Leader of the Opposition referred was made by me
at a timne when I was responsible for the administration of the Public Trustee's
office, but the administration of that office has now passed to the Minister for
Justice. I therefore ask for that question to be put on notice.
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ROTH WELLS LTD - SUPERANNUA77ON BOARD
Treasury Deposit - Minister for Budget Management's Awareness

306. Hon P.G. PENDAL to the Minister for Budget Management:
I refer to the Minister's answer to question 302 in yesterday's questions
without notice in relation to a $50 million Treasury payment deposited by the
Government Employees Superannuation Board into Roshwells, in January or
February last year. Was he aware Qf that deposit at the time it was made?

Hon J.M. BERINSON replied:

[ would like to refresh my memory on that question. May I ask Hon Phillip
Pendal to clarify something for me? From memory, this question seems to be
the same as one asked yesterday. If I am missing the point I would be glad if
be would clarify it.

Hon P.C. Pendal: Yesterday, because of some' hesitation on the pant of the Minister
when I asked him if he was consulted or in any way involved in that decision
relating to the $50 million, he replied no.

Hon J.M. BERINSON: That was question 302, was it?

lion P.G. Pendal: It was. My question now goes further than the issue of whether he
was consulted or in any way involved, because I am now asking hinm, in his
role as Minister for Budget Management, and as a result of subsequent
questions, was he aware of the $50 million deposit into Rothwells, by the
Government Employees Superannuation Fund at the time it was made.

Hon J.M. BERINSON: No.

ROTHWELLS LTD - SUPERANNUATION BOARD
Treasury Deposit - Thirty Day Extension. Attorney General's Awareness

307. Hon P.G. PENDAL to the Atorney General:

(1) Was the Attorney General alerted to the fears that the 30 day deposit period in
Rothwells had been extended beyond due date?

(2) If so, who alerted him?

Hon J.M. BERINSON replied:

(1)-(2)
1was not aware of the 30 day deposit date or any other matter in detail.

ROTH WELLS LTD - SUPERANNUATION BOARD
Treasury Deposit - Repayment. Minister for Budget Management's Involvement

308. Hon P.G. PENDAL to the Minister for Budget Management:

(1) Was he involved in any of the discussions in the following months which were
conducted in order to find ways to return the $50 million to the Government
Employees Superannuation Board?

(2) If so, what was the nature of that involvement?

Hon J.M. BERINSON- replied:

(1)-(2)
Once we get down to details of this kind, I am being asked to rely on my
memory of matters now well over a year old, and I cannot be confident of
addressing them precisely. I would not want to address them other than
precisely. At some stage I did become aware that there were deposits and that
the Government was naturally interested in limiting its exposure to Rothwells.
I could not put a date on those things, and I could not indicate precisely the
nature of the discussions in which that subject arose.
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YOUTH - MEDIA AWARDS PROGRAM
Execution Date

309. Hon JOHN HALDEN to the Minister for Youth:

Could the Minister inform the House whether the youth media awards
program will be conducted in 1989-90?

Hon GRAHAM EDWARDS replied:

I thank the member for some notice of his question. The 1990 Perth media
awards were launched at a function on Wednesday, 4 October this year. The
State Government has supported the youth media awards since their inception
in 1985 as part of the United Nations International Youth Year. The awards
aim to encourage the media to promote positive images of young people, and
as Minister for Youth I fully support this goal. The awards are presented in
eight categories - radio, television, print, media organisation, and the young
journalist award. Some categories have two awards, country and
metropolitan.

Last year the awards were most successful, with over 85 nominations being
received. The awards are managed by the Youth Affairs Bureau and
nominations are now being called for nominations of any journalist or reporter
who, through his story, promotes a positive image of young people. The
entries will be judged and awards presented in February 1990.

ROTUWELLS LTD - SUPERANNUATION BOARD
Treasury Deposit - Minister for Budget Management, Board Discussions

310. Hon P.O. PENDAL to the Minister for Budget Management:

Did the Minister at any time meet with or discuss the matter of that
$50 million with members of the Goverrnent Employees Superannuation
Board between the period when the $50 million was deposited in Rothwells
and June 1988 when the amount was eventually recovered?

Hon J.M. B ERINSON replied:

To the best of my recollection I have never had discussions on any matter with
that board.

CRIME - TRAFFIC OFFENDERS
On-the-Spot Fines - Instalment Payments

311. Hon P.O. PENDAL to the Attorney General:

(1) Is the Attorney General aware that traffic offenders can pay the so-called on-
the-spat Fines for such offences as speeding?

(2) Is he also aware that a person electing to pay such an on-the-spot finte does not
have the facility of paying that fine in instalmnents?

(3) Given that magistrates frequently give offenders time to pay, and given that a
pensioner constituent of mine was left distressed when the Crown Law
Department told him no such facility was available to him to pay the on-the-
spot fine, will the Attorney Genera] examine the possibility of altering the
relevant Statutes to allow people in difficult circumstances time to pay in the
case of on-the-spot infringement notices?

Hon J.M. Berinson: Before you sit down, could you give an indication of the amount
involved?

Hon P.G. PENDAL: I understand that the fine complained of was a matter of $75,
where the individual involved offered to make five instalments of $15, but was
refused on the ground chat the Statutes simply do not allow such a facility.

Hon J.M. BERINSON replied:

(1)-(3)
1 confess that this problem has not previously been brought to attention.
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However, it is certainly a very clear policy of the Government that the facility
to pay by instalments should be available where required by the circumstances
of the offender, and certainly that every effort should be made to avoid the
consequences that follow from default of the payrqient of fines. Members will
be aware chat we have taken significant steps in recent times with defaults in
establishing the Community Correct ions Centre program but before that point
is reached it is clearly desirable that efforts should be made to see that Canies
are paid and that some reasonable facility is provided for people prepared to
do so by instalments. I am happy to take up the honourable member's
invitation to have that question further examined. I will make sure that it is.

TRANSPORT - BROOME AIRPORT
Second Valuation

3 12. Hon P.H. LOCKYER to the Minister for Local Government:

I refer to the Minister's decision to allow the Broome Shire Council to
purchase the Broomne Airport from the Commonwealth anid subsequently sell
it to joint developers.

(1) Has the Minister directed that a further valuation of the Broome
Airport be made?

(2) Is the Minister aware of the direction from the Commonwealth
Department of Aviation that a second valuation of that airport be
sought?

Hon KAY HALLAHAN replied:

No, I have not asked for a separate valuation, although it was one of the
conditions made that the valuation provided by the Commonwealth Valuer
General should be provided for my inspection. Whether in fact the
Commonwealth Government in its negotiation with the shire asked for a
second opinion, or indeed whether the shire has, is unknown to me.

ROTH WELLS LTD - MeCUSKER, MR MALCOLM
Inquiry, Terms of Reference - Company Code Breaches Claim, Bosch, Mr Henry

313. Hon GEORGE CASH to the Attorney General:

(L) Is the Attorney General aware that Henry Bosch claimed on 6WF this
afternoon that the McCusker inquiry is looking to examine only breaches of
the Companies Code?

(2) Is he also aware that Mr Bosch indicated that the inquiry is not examining any
matters outside this ambit?

(3) Will he now give consideration to taking action to broaden the terms of
reference of the inquiry to enable it to inquire into all aspects of the Rothwdlls
collapse, including -

(a) the role of the Premier in supporting the rescue effort;

(b) whether or not the Minister for Economic Development and Trade, or
any other Minister involved in the failed rescue efforts or the
petrochemical project, had a conflict of interest as a consequence of
that involvement; and

(c) the role of the Attorney General in seeking andproviding advice to
Govemnment about the Rothwells arid petrochemical project affairs?

Hon J.M. BERINSON replied:

(0)-3)
I am not aware of the statement attributed to Mr Bosch but I can quote
precisely from a'sratement made and issued publicly by Mlr McCusker last
Friday, arid the relevant section is as follows -

My task, as confirmed with the NCSC, is to investigate matters which
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suggest that breaches of the law - for instance, the Companies Code or
Criminal Code - may have been committed.

I can add to that that in discussions with Mr McCusker he made clear that he
referred specifically to the Companies Code and the Criminal Code, as his
media release indicates, only by way of example and that he did not regard
himself as restricted to breaches under those two Acts alone. That is a very
specific statement, which I have in writing from him, and I would be most
surprised if any comprehensive statement by the National Companies and
Securities Commission would be to different effect.

Of course an extract from a radio interview might well give a different
impression. What I have relayed now to the House are the precise terms of
Mr McCusker's own statement. As I indicated L believe in answer to a
question yesterday - it was either in this House or to one part of the media -
Mr MeCusker has not only made clear that he regards himself as having these
wider terms of reference in relation bath to the Acts he should consider and to
the companies he should consider - it is not simply a matter that he regards
himself as having that wider ternm - but also he is actually acting in the course
of his investigations on that basis.

Point of Order

Hon R.G. PIKE: I ask that the Attorney General table the document from which he
has just quoted.

Hon I.M. BERINSON: I amn happy to do so. It is a document headed "Press Release"
and although it does nor have Mr MeCusker's signature, it is over his name -
"Malcolm McCusker QC" - and is dated 13 October 1989.
[See paper No 449.1

Questions without Notice Resumed
ROTHWELLS LTD -McCUSKER, MR MALCOLM

Inquiry, Terms of Reference -Premier's Role, Attorney General's Role

314. Hon GEORGE CASH to the Attorney General:-

I ask a question supplementary to my previous question.
Will the Attorney General therefore confirm as a consequence of the answer
he has just given that those matters I raised in parts 3(a) to (c) of my earlier
question are in fact within the terms of reference required of Mr McCusker?

Hon J.M. BERINSON replied:
Frankly the Leader of the Opposition's question went on for so long, and I
was so concerned to make very clear the position in respect of his apparnt
suggestion of a clash of views between the NCSC and Mr McCusker on the
scope of inquiry, that [ do not have the details of parts (2), (3) or (4), or (b), (c)
and (dl) as the case may be. However I am quite happy, if the member wishes
to put those parts of his question on notice, to consider them in detail and to
respond. Perhaps all of these matters in any event might be clarified when we
have occasion to deal further with the motion moved earlier today by Hon
R.G. Pike, and which will not be long delayed in having further consideration.

ROTHWELLS LTD - McCUSKER, MR MALCOLM
Inquiry, Terms of Reference - Broadening Request

315. Hon GEORGE CASH to the Attorney General:

While my question is directed to the Attorney General, I appreciate his
invitation to place the matter on notice. I raised three parts to a question and I
am more than happy to provide him with the detail to enable him to clarify his
earlier answer.

Hon J.M. Berinson: Would you like to repeat the question?
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Hon GEORGE CASH: Yes. It asked whether the Attorney General would now give
consideration to taking action to broaden the terms of reference of the inquiry
to enable it to inquire into all of the aspects of the Rothwells collapse,
including -

(a) the role of the Premier in supporting the rescue;

(b) whether the Minister for Economic Development and Trade, or any
other Minister, who was involved in the failed rescue efforts of the
petrochemical project, had arty conflict of interest as a consequence of
that involvement; and

(c) the role of the Attorney General in seeking to provide advice to the
Government about the Rothwells and petrochemical affairs?

The question I asked related to whether the Attorney General could confirm
that the present terms of reference applying to Mr McCusker enabled him to
consider all those matters that [ have just detailed?

Hon J.M. BERII4SON replied:

It is important to understand what this special investigation is directed to do
and the breadth of the existing terms of reference. One only needs to go to the
first part of those terms of reference to note how broad the scope of
Mr McCusker's inquiry is. Part (a) of his terms of reference states that it
involves all matters concerning the affairs of Rothwells during the period
which is specified. The terms of reference then refer to all matters concerning
the affairs of Rothwells, but, as Mr McCusker has made clear - which is the
role of the special investigator - this relates to the investigation in pursuing
breaches of the law; these may be company law, criminal law or any other
relevant law, but it is not an invitation for Mr Mc Cusker to investigate the
whole of life.

For example, his statement makes it quite clear that he is not to investigate
matters which may be social, economic or political aspects of related matters.

Hon George Cash: Are you saying that the matters I mentioned as parts (a), (b) and
(c) of my question are not covered by the terms of reference?

Hon J.M. BERINSON: lamn saying what is covered by the special investigation! The
terms of reference state "al matters concerning the affairs of Rothwells"
which involve breaches of the law.

Hon George Cash: Does that cover the areas I referred to earlier?

Hon J.M. BERINSON: I do not know whether (a), (b) and (c) are involved -

Hon P.G. Pendal: You are in charge.

Ron George Cash: I have called them out twice.

Hon J.M. BERINSON: I know the member has called them out twice, but is the
member alleging breaches of the law in that respect, and what evidence can he
provide for it?

Hon George Cash: The Minister seems to be desperately evading the question.

Hon J.M. BERINSON: I am saying that there is something wrong with the question.

QUESTIONS - ON NOTICE 564
Answer Dare

316. Hon PETER FOSS to the Leader of the House:

I refer the Leader of the Rouse to postponed question on notice 564, which is
the first one in today's supplementary Notice Paper. When may I expect an
answer to it?

Hon J.M. BERIN"SON replied:

Could the honourable member suggest to me when the question was placed on
notice?
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Hon Peter Foss: It was on 26 September.

Hon J.M. BERINSON: I am obviously not in a position to provide a substantive
answer, but I am happy to &aw the member's question to the attention of the
Premier and indicate the request for a response.

AGED - MINISTERIAL ADVISORY COUNCIL
Members - Selection Process

317. Hon CHERYL DAVENPORT to the Minister for The Aged:

Can the Minister inform the House of the selection process for members of the
advisory council to the Minister for The Aged?

Hon KAY HALLAHAN replied:

I thank the honourable member for notice of her question which, I guess, was
stimulated by the advertisement which appeared in Saturday's The West
Australian for the appointment of members to the council. This is the first
time that the appointments have been made to the ministerial advisory
committee on the aged by nomination from the community. In past years
people have been appointed from various community groups, but this year -
and it will be the process from here on as with other such councils - the public
have been invited to nominate persons for membership. Members may like to
nominate people, or organisations. may wish to nominate people, or, indeed,
people may wish to nominate themselves. When they are appointed from an
organisation it is pointed out that they represent all seniors, not just the
organisation from which they come. An attempt will be made to get
representation across the rural and city areas and from circumstances
representative of older people.

Hon P.G. Pendal: Do they have to be older people?

Hon KAY HALLAFIAN: That is an interesting question. It has been our policy so
far and I suggest we should stay with that. Nevertheless, it is something we
should give thought to. We have found that not enough older people have
input to policy matters which concern them. My first reaction to the
interjection is that it would have to be people above the retirement age.

Hon P.H. Lockyer: People like Mr Butler.

The PRESIDENT: Order! Members are interjecting, but they should bear in mind
that question time has a limit and the more times they interject the fewer
questions that will be asked.

Hon KAY HALLAHAN: The committee consists of a chairperson and 12 members,
half of whom resign each year, so six new members are appointed each year.
That should give members an update as to appointments to the advisory
committee.

'GOVERNMENT GAZETTE" - MEMBERS OF PARLIAMENT
Tax Free Benefit Request

318. Hon W.N. STRETCH to the Leader of the House:

Is he aware that copies of the Government Gazette are no longer available to
members of Parliament tax free upon request? I believe the Government
Gazette is of great use to backbenchers, and I regret that it has been so long
since the Leader of the House has been a backbencher that he has forgotten
that.

Hon P.G. Pendal: It is just a matter of time.

Hon W.N. STRETCH: Backbenchers use the Government Gazette a great deal. I ask
that it be rinstated so members of Parliament can receive the Government
Gazette tax free rather than having to meet the present cost of $250 a year.
This could be done through (he stationery office because it is just an
administrative detail.
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Hon J.M. BERINSON replied:
I was not aware that members previously had the Government Gazette
provided to them and I do not recall ever receiving one.

Hon W.N. Stretch: It was upon request.

Hon J.M. BERINSON: I suppose it is partly because of mny own lack of interest in
obtaining the Government Gazette in previous times that its availability was
not known to me. Similarly, I amr not aware of what has led to the withdrawal
of that facility and within which portfolio arrangements of that kind it would
come. Again, [ will take that question on notice and pursue it. It would be
helpful to me if other members who have a similar interest to that which Mr
Stretch indicates could let me know about it so that in any submissions I make
I can refer to the scale of provision that may be required. On the face of it, it
seems very modest.

"GOVERNMENT GAZETTE" - MEMBERS OF PARLIAMENT
Tax Free Benefit Request

319. Hon W. N. STRETCH to the Leader of the House:
I will rephrase my previous question: To ensure that backbench members can
continue to do their job in following legislation through to the regulations arid
the proclamation stages, can he assure members of this House that they will
receive the informnation fre of charge?

Hon J.M. BERINSON replied:

I do not know whether it is in my authority to ensure that happens. I have
indicated I am prepared to take up that matter to see whether the request can
be met.

STANDING COMMITTEE OF ATTORNEYS GENERAL - COMPUTER CRIME
Criminal Legislation - Uniform Scheme Conclusions

320. Hon GEORGE CASH to the Attorney General:
(1) Has the Standing Committee of Attorneys General reached any conclusions

with regard to a uniform scheme of criminal legislation in the area of
computer crime?

(2) If not, could he advise on the current status of that proposal which, as he will
be aware, he raised some time ago?

Hon J.M. BERJNSON replied:

My memory of the current situation is as follows. I qualify my reply by
saying I amn giving the best reply I can from memory because it has been
something of a "Blue Hills" saga with proposals and efforts being made not
over months, but over years.

Hon George Cash: Are you saying you make statements and then don't carry them
through?

Several members interjected.

Hon J.M. BERJNSON: What I am saying is that Hon George Cash's efforts at being
smart are getting more and more pitiful as the days pass. He knows very well
that is not what I was saying. What I was attempting to do was to give an
indication of the difficulties of reaching agreement on a uniform approach to
computer crime.

To the best of my recollection the Standing Committee of Attomneys General
has now reached the stage of regarding itself as unable to achieve uniformity
within a reasonable timne. Accordingly, various States, including our own, are
proceeding to develop computer related criminal offences on their own
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initiative. That will not preclude continuing efforts at uniformity, but a
number of States, including Western Australia, have reached the point where
they believe that the search for uniformity cannot be at the expense of a
continuing vacuum of law in this area.
I can add one detail to that; that is, on current indications it should be possible
for the Government to introduce further amendments to the Criminal Code in
the current session which will include provisions on this very matter.


